


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Monthly Billing Summary for Wheeling Services and Applicable Overcharge Calculation 
Based on Actual Rates and Deliveries (not including interest)

Exchange Actual
Volume (AF) Charges System Access System Power Water Stewardship Total

Jan-11 13,141.70 4,888,712.40$               (1,327,311.70)$                    (1,235,319.80)$                    (538,809.70)$                (3,101,441.20)           
Feb-11 13,141.60 4,888,675.20$               (1,327,301.60)$                    (1,235,310.40)$                    (538,805.60)$                (3,101,417.60)           
Mar-11 13,141.70 4,888,712.40$               (1,327,311.70)$                    (1,235,319.80)$                    (538,809.70)$                (3,101,441.20)           
Apr-11 13,141.70 4,888,712.40$               (1,327,311.70)$                    (1,235,319.80)$                    (538,809.70)$                (3,101,441.20)           
May-11 13,141.60 4,888,675.20$               (1,327,301.60)$                    (1,235,310.40)$                    (538,805.60)$                (3,101,417.60)           
Jun-11 13,141.70 4,888,712.40$               (1,327,311.70)$                    (1,235,319.80)$                    (538,809.70)$                (3,101,441.20)           
Jul-11 13,141.70 4,888,712.40$               (1,327,311.70)$                    (1,235,319.80)$                    (538,809.70)$                (3,101,441.20)           

Aug-11 13,141.60 4,888,675.20$               (1,327,301.60)$                    (1,235,310.40)$                    (538,805.60)$                (3,101,417.60)           
Sep-11 13,141.60 4,888,675.20$               (1,327,301.60)$                    (1,235,310.40)$                    (538,805.60)$                (3,101,417.60)           
Oct-11 9,753.10 3,628,153.20$               (985,063.10)$                        (916,791.40)$                        (399,877.10)$                (2,301,731.60)           
Nov-11 6,474.90 2,408,662.80$               (653,964.90)$                        (608,640.60)$                        (265,470.90)$                (1,528,076.40)           
Dec-11 8,740.00 3,251,280.00$               (882,740.00)$                        (821,560.00)$                        (358,340.00)$                (2,062,640.00)           

Subtotal 143,242.90 53,286,358.80$             (14,467,532.90)$                  (13,464,832.60)$                  (5,872,958.90)$            (33,805,324.40)         

Jan-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Feb-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Mar-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Apr-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
May-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Jun-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Jul-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           

Aug-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Sep-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Oct-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Nov-12 15,368.50 6,085,926.00$               (1,506,113.00)$                    (1,398,533.50)$                    (660,845.50)$                (3,565,492.00)           
Dec-12 17,807.50 7,051,770.00$               (1,745,135.00)$                    (1,620,482.50)$                    (765,722.50)$                (4,131,340.00)           

Subtotal 186,861.00 73,996,956.00$             (18,312,378.00)$                  (17,004,351.00)$                  (8,035,023.00)$            (43,351,752.00)         

Jan-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Feb-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Mar-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Apr-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
May-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Jun-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Jul-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           

Aug-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Sep-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Oct-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Nov-13 14,808.30 6,708,159.90$               (1,614,104.70)$                    (2,443,369.50)$                    (607,140.30)$                (4,664,614.50)           
Dec-13 17,364.70 7,866,209.10$               (1,892,752.30)$                    (2,865,175.50)$                    (711,952.70)$                (5,469,880.50)           

Subtotal 180,256.00 81,655,968.00$             (19,647,904.00)$                  (29,742,240.00)$                  (7,390,496.00)$            (56,780,640.00)$        

Jan-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Feb-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Mar-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Apr-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
May-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Jun-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Jul-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           

Aug-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Sep-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Oct-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Nov-14 14,808.30 6,589,693.50$               (1,717,762.80)$                    (2,147,203.50)$                    (607,140.30)$                (4,472,106.60)           
Dec-14 17,101.70 7,610,256.50$               (1,983,797.20)$                    (2,479,746.50)$                    (701,169.70)$                (5,164,713.40)           

Sub Total 179,993.00 80,096,885.00$             (20,879,188.00)$                  (26,098,985.00)$                  (7,379,713.00)$            (54,357,886.00)$        

Grand Total 690,352.90 289,036,167.80$           (73,307,002.90)$                  (86,310,408.60)$                  (28,678,190.90)$          (188,295,602.40)$     

Overcharge Credits
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Monthly Billing Summary for Wheeling Services and Applicable Overcharge Calculation 
Based on Actual Rates and Deliveries (not including interest)

Current Corrected Difference
SAR 204 103 101 (14,467,533)$                 
SPR 127 33 94 (13,464,833)$                 

WSR 41 0 41 (5,872,959)$                   
Total 372 136 236 (33,805,324)$                

Current Corrected Difference

SAR 217 119 98 (18,312,378)$                 
SPR 136 45 91 (17,004,351)$                 

WSR 43 0 43 (8,035,023)$                   
Total 396 164 232 (43,351,752)$                

Current Corrected Difference

SAR 223 114 109 (19,647,904)$                 
SPR 189 24 165 (29,742,240)$                 

WSR 41 0 41 (7,390,496)$                   
Total 453 138 315 (56,780,640)$                

Current Corrected Difference

SAR 243 127 116 (20,879,188)$                 
SPR 161 16 145 (26,098,985)$                 

WSR 41 0 41 (7,379,713)$                   
Total 445 143 302 (54,357,886)$                

2011

2012

2013

2014
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AF Wheeling Charge AF Wheeling Charge AF Wheeling Charge AF Wheeling Charge
2004 20,000.0           $5,060,000.00 -                     $0.00 20,000.0         $5,060,000.00 20,000.0       $5,060,000.00
2005 25,000.0           $6,400,000.00 -                     $0.00 25,000.0         $6,400,000.00 45,000.0       $11,460,000.00
2006 35,000.0           $9,030,000.00 -                     $0.00 35,000.0         $9,030,000.00 80,000.0       $20,490,000.00
2007 45,000.0           $11,610,000.00 11,437.0         $2,950,746.00 56,437.0         $14,560,746.00 136,437.0     $35,050,746.00
2008 50,000.0           $13,400,000.00 23,124.9         $6,181,222.20 73,124.9         $19,581,222.20 209,561.9     $54,631,968.20
2009 55,000.0           $15,290,000.00 59,244.1         $16,469,859.80 114,244.1       $31,759,859.80 323,806.0     $86,391,828.00
2010 65,000.0           $20,050,000.00 79,626.0         $24,513,252.00 144,626.0       $44,563,252.00 468,432.0     $130,955,080.00
2011 75,000.0          $25,870,000.00 81,507.0          $27,846,498.00 156,507.0       $53,716,498.00 624,939.0     $184,671,578.00
2012 76,639.0          $29,790,372.00 79,964.9          $30,679,342.80 156,603.9       $60,469,714.80 781,542.9     $245,141,292.80
2013 103,361.0         $43,780,956.00 80,138.8         $33,949,403.40 183,499.8       $77,730,359.40 965,042.7      $322,871,652.20
2014 100,000.0        $44,900,000.00 80,256.0          $36,045,169.60 180,256.0       $80,945,169.60 1,145,298.7   $403,816,821.80

Totals 650,000.0        $225,181,328.00 495,298.7      $178,635,493.80 1,145,298.7   $403,816,821.80

Notes: Inception activity month is December 2003. Table includes net adjustments to CY2011/2012 IID Transfer volumes and rates.

Sources: Metropolitan invoices, US Bureau of Reclamation annual Accounting Reports, Metropolitan WINS data.

Aug-09 Sep-09 Totals
Transfer (AF) 5,195.0 10,325.0 15,520.0
System Access Rate (SAR) $143 $154 $0
PCWA Dry-Year Transfer-Power Rate $181.33 $181.33 $0
Water Stewardship Rate (WSR) $25 $41 $0

PCWA Expenditures - Total $1,814,769.35 $3,885,607.25 $5,700,376.60

Placer County Water Authority Dry-Year Transfer

Quantification Settlement Agreement Deliveries through June 2014

Fiscal Year IID Transfer Canal Linings Annual Totals Cumulative Totals
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MEMBER AGENCIES Tax Collected Others * RTS Charges Capacity Charge TOTAL % of Total **
SDCWA 

QSA & Placer Recalculated Total
% of Recalculated 

Total **
Los Angeles County:

Beverly Hills  $                           48,081,648.99  $                       322,785.59  $                     13,592,007.61  $                     2,484,383.96  $                    64,480,826.15 0.97%  $                               -    $                    64,480,826.15 0.92%
Burbank  $                           39,641,732.79  $                    1,569,597.05  $                     15,994,935.87  $                     2,768,116.72  $                    59,974,382.43 0.90%  $                               -    $                    59,974,382.43 0.85%
Central Basin MWD  $                        345,939,498.59  $                    5,261,522.42  $                     76,930,648.16  $                     9,674,854.08  $                  437,806,523.25 6.61%  $                               -    $                  437,806,523.25 6.22%
Compton  $                           10,626,090.27  $                         41,174.33  $                       4,129,768.29  $                         679,176.04  $                    15,476,208.93 0.23%  $                               -    $                    15,476,208.93 0.22%
Foothill MWD  $                           31,833,056.66  $                         28,486.12  $                     10,835,638.64  $                     1,951,742.60  $                    44,648,924.02 0.67%  $                               -    $                    44,648,924.02 0.63%
Glendale  $                           51,785,509.56  $                       551,119.15  $                     27,589,268.43  $                     4,384,342.68  $                    84,310,239.82 1.27%  $                               -    $                    84,310,239.82 1.20%
Las Virgenes MWD  $                           32,669,189.82  $                       146,425.19  $                     22,437,587.80  $                     3,422,218.60  $                    58,675,421.41 0.89%  $                               -    $                    58,675,421.41 0.83%
Long Beach  $                        107,561,875.63  $                       397,771.22  $                     43,310,298.81  $                     5,283,870.00  $                  156,553,815.66 2.36%  $                               -    $                  156,553,815.66 2.22%
Los Angeles  $                     1,020,113,684.57  $                    5,898,587.54  $                   253,942,027.08  $                   54,102,980.00  $              1,334,057,279.19 20.13%  $                               -    $              1,334,057,279.19 18.96%
Pasadena  $                           47,814,106.03  $                         93,572.34  $                     20,083,996.52  $                     4,801,813.44  $                    72,793,488.33 1.10%  $                               -    $                    72,793,488.33 1.03%
San Fernando  $                             4,801,643.16  $                         37,724.63  $                          258,492.49  $                         208,103.32  $                      5,305,963.60 0.08%  $                               -    $                      5,305,963.60 0.08%
San Marino  $                           10,480,084.04  -  $                       1,304,774.57  $                         494,417.40  $                    12,279,276.01 0.19%  $                               -    $                    12,279,276.01 0.17%
Santa Monica  $                           43,862,597.86  $                         33,176.51  $                     10,191,590.33  $                     2,279,112.00  $                    56,366,476.70 0.85%  $                               -    $                    56,366,476.70 0.80%
Three Valleys MWD  $                           95,842,313.73  $                    2,777,372.22  $                     73,091,089.86  $                   13,983,630.00  $                  185,694,405.81 2.80%  $                               -    $                  185,694,405.81 2.64%
Torrance  $                           48,859,376.41  $                       283,944.38  $                     22,794,040.59  $                     3,362,710.00  $                    75,300,071.38 1.14%  $                               -    $                    75,300,071.38 1.07%
Upper San Gabriel MWD  $                        195,668,403.64  $                    2,834,994.65  $                     17,400,163.89  $                     4,046,460.00  $                  219,950,022.18 3.32%  $                               -    $                  219,950,022.18 3.13%
West Basin MWD  $                        342,740,484.10  $                    2,516,090.28  $                   159,834,848.75  $                   19,758,832.04  $                  524,850,255.17 7.92%  $                               -    $                  524,850,255.17 7.46%

Total - Los Angeles County  $                     2,478,321,295.85  $                 22,794,343.62  $                   773,721,177.69  $                 133,686,762.88  $              3,408,523,580.04 51.43%  $                               -    $              3,408,523,580.04 48.43%

Orange County 0.00%  $                               -   
Anaheim  $                           42,019,890.95  $                         96,293.95  $                     22,251,522.23  $                     4,057,030.00  $                    68,424,737.13 1.03%  $                               -    $                    68,424,737.13 0.97%
Fullerton  $                           26,128,122.55  $                       383,207.71  $                       9,682,143.47  $                     2,525,962.72  $                    38,719,436.45 0.58%  $                               -    $                    38,719,436.45 0.55%
MWD of Orange County ***  $                        619,471,495.13  $                    7,636,473.01  $                   246,409,575.65  $                   37,381,460.68  $                  910,899,004.47 13.74%  $                               -    $                  910,899,004.47 12.94%
Santa Ana  $                           33,196,249.28  $                       439,505.79  $                     14,412,838.38  $                     2,237,490.00  $                    50,286,083.45 0.76%  $                               -    $                    50,286,083.45 0.71%

Total - Orange County  $                        720,815,757.91  $                    8,555,480.46  $                   292,756,079.73  $                   46,201,943.40  $              1,068,329,261.50 16.12%  $                               -    $              1,068,329,261.50 15.18%

Riverside County 0.00%  $                               -   
Eastern MWD  $                        134,444,530.41  $                    9,657,765.62  $                     78,979,112.19  $                   19,573,506.61  $                  242,654,914.83 3.66%  $                               -    $                  242,654,914.83 3.45%
Western MWD  $                        156,948,107.73  $                    2,475,176.79  $                     70,065,911.85  $                   19,908,814.08  $                  249,398,010.45 3.76%  $                               -    $                  249,398,010.45 3.54%

Total - Riverside County  $                        291,392,638.14  $                 12,132,942.41  $                   149,045,024.04  $                   39,482,320.69  $                  492,052,925.28 7.42%  $                               -    $                  492,052,925.28 6.99%

Inland Empire Utilities Agency (San Bernardino County)  $                        102,721,910.70  $                    1,926,649.66  $                     54,215,956.84  $                   12,653,360.00  $                  171,517,877.20 2.59%  $                               -    $                  171,517,877.20 2.44%

SDCWA (San Diego County)  $                        627,008,388.95  $                    1,240,745.02  $                   488,672,820.89  $                   93,711,990.00  $              1,210,633,944.86 18.27%  $       409,517,198.40  $              1,620,151,143.26 23.02%

Calleguas MWD (Ventura County)  $                        147,031,353.76  $                    1,434,353.86  $                   109,347,378.53  $                   19,208,895.44  $                  277,021,981.59 4.18%  $                               -    $                  277,021,981.59 3.94%

TOTAL WITHIN METROPOLITAN  $                     4,367,291,345.31  $                 48,084,515.03  $               1,867,758,437.72  $                 344,945,272.41  $              6,628,079,570.47 100.00%  $       409,517,198.40  $              7,037,596,768.87 100.00%

* Includes Service Connections and cash contributions.
** Totals may not foot due to rounding.
*** MWDOC includes preferential rights of former Coastal MWD. Section X P. 2.0 10/20/14

MWD ACT - Sec. 135 PREFERENTIAL RIGHTS TO PURCHASE WATER - 6/30/14 RECALCULATION
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 WATER RESOURCE MANAGEMENT 39 

 

Colorado River Resources 

After a historic dry spell, hydrologic and storage conditions 
improved significantly in the Colorado River Basin during 
FY 2010/11, with increased deliveries on the Colorado River 
Aqueduct.  Acquisitions and exchanges made possible by the 2003 
Quantification Settlement Agreement continued in FY 2010/11.  The 
QSA established water use limits for Imperial Irrigation District  
and Coachella Valley Water District, and provides the means  
for Metropolitan to acquire water to augment its basic annual 
apportionment of Colorado River water. Metropolitan conveyed 
1,002,786 AF in its Colorado River Aqueduct during this fiscal year, 
including the exchange of 156,537 AF of conserved water acquired by 
San Diego County Water Authority.  Of water resulting from the  
All-American and Coachella Canal lining projects, 16,000 AF was 
used by Metropolitan during the fiscal year with the remaining  
amount exchanged with SDCWA.  Metropolitan’s diversion included 
272,583 AF of water not needed by the higher priority agricultural 
users.  Figure 3-2 illustrates water conveyed annually in the aqueduct 
since calendar year 2000, including supplies above the basic 
apportionment. 

Below-average runoff in the water year ending Sept. 30, 2010, 
capped off the driest 11-year period on record, resulting in Lake Mead 
storage reaching its lowest level in November since the initial filling  
of the reservoir in the 1930s.  Subsequently, above average precipita-
tion over the Upper Colorado River Basin has resulted in projected 
2011 April through July unregulated inflow to Lake Powell of approx-
imately 160 percent of normal.  Storage in Lake Mead is projected to 
exceed 14.7 million acre-feet by the end of the calendar year for an 
increase of nearly 4.5 MAF from December 2010.  While conditions 
have improved, the Bureau of Reclamation has not made surplus  
water available.  In response, Metropolitan continued to pursue 
supplies from storage and acquisition programs to help meet demands.  
Figure 3-3 shows the storage levels of lakes Mead and Powell, which 
highlights impacts of dry conditions through 2010. 
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During this fiscal year, Metropolitan also took advantage of water 
management agreements negotiated in 2007 that allow agencies to 
develop and store new water supplies in Lake Mead.  As of June 30, 
2010, Metropolitan had 263,614 AF of storage in Lake Mead due to its 
funding participation in the Drop 2 Reservoir Project (also known as 
Brock Reservoir) and the Yuma Desalting Plant Pilot Run, both of  
which  help conserve water previously lost from the system, and water 
saved from fallowing in the Palo Verde Valley.  

Water Supply Acquisitions, Storage and Exchanges 

In calendar year 2010, Metropolitan obtained 97,000 AF from its 
agricultural conservation program with IID, while an additional 
116,310 AF was made available from Metropolitan’s land-fallowing 
agreements with farmers in the Palo Verde Valley.  An additional 
32,304 AF was made available from short-term emergency fallowing 
program with farmers in the Palo Verde Valley.  

 
      Metropolitan collaborated on the Fallbrook Public Utility District 

         Water Recycling Project. 
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Local Resources 

Water Recycling and Groundwater Recovery 

Water recycling and groundwater recovery constitute important 
elements of the region’s diverse local resource portfolio and help 
improve water supply reliability.  Metropolitan provides financial 
incentives under its Local Resources Program for development and use 
of recycled water and recovered groundwater.  The LRP provides up 
to $250 per acre-foot of water produced from new projects that expand 
regional water recycling and groundwater recovery.  Eighty-five 
contracted water recycling and groundwater recovery projects are 
expected to collectively produce about 400,000 AF per year once fully 
implemented.  Since inception of the LRP in 1982, Metropolitan has 
provided about $370 million for production of about 2.0 MAF of 
recycled water and recovered groundwater.   

During FY 2010/11, Metropolitan provided $34 million for the 
development of 205,000 AF of recycled water and recovered 
groundwater in its service area.  Combined with Metropolitan-funded 
projects, the region as a whole used about 335,000 AF of recycled 
water (Fig. 3-4), and about 90,000 AF of recovered groundwater 
(Fig. 3-5).  Three new LRP incentive agreements are expected to 
produce up to 3,600 AF per year collectively, once fully implemented.   
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Solar Power Energy Production 

Metropolitan has two solar photovoltaic energy facilities.  The 
facility at the Skinner plant is rated at one megawatt and the DVL 
Visitor Center facility is rated at 520 kilowatts.  During FY 2010/11, 
the Skinner plant produced 2,350 megawatt-hours of energy and the 
visitor center produced 554,000 kilowatt-hours of energy.  The energy 
is used to offset retail energy use at the two locations. 

Colorado River Aqueduct Power 

In FY 2010/11, Metropolitan pumped more than 1 million AF 
through the Colorado River Aqueduct, requiring 1.97 billion kilowatt-
hours of electricity.  The energy demands for FY 2010/11 required 
purchasing about 584 million kilowatt-hours from the energy market at 
a cost of $24 million, or 4.1 cents per kilowatt-hour.  Energy costs for 
pumping Colorado River water are shown in Table 4-11.  The current 
and historical energy resources used to meet CRA water delivery 
energy requirements are shown in Table 4-12 and Figures 4-11 and 
4-12. 

TABLE 4-11 
ENERGY COST FOR PUMPING  

COLORADO RIVER WATER 
Fiscal Year 2010/11 

Energy Source  Cost ($) 

Hoover Power Plant  18,393,443  

Parker Power Plant  4,533,650  

Supplemental Energy Purchases/Sales 1 23,836,069  

Exchange (Edison & DWR ) 2  0  

Colorado River Water Pumping Revenue 3  (1,014,768) 

Benefit Energy and Exchange Surcharge 4  13,972  

Reduction in Energy Surcharge 5  (51,090) 

TOTAL  45,711,276 
 

Notes: 
1  Supplemental Energy Purchases/Sales.  A negative number indicates the net cost of supplemental  
   energy was revenue to Metropolitan. 
2  Cost of exchanging energy with another utility. 
3 Payments received for energy costs associated with moving non‐Metropolitan water on the CRA 
4  Tax paid to State of California for Edison Benefit and Exchange energy. 
5  Reduction in tax due to transmission losses and small hydro generation. 
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TABLE 4-12

METROPOLITAN'S HISTORICAL CRA ELECTRIC ENERGY USE
Kilowatt Hours

  Hoover Parker

  Edison 

  Benefit   1
  Edison 

   Exchange    2
  DWR

    Exchange     2

  Edison & DWR 
  Exchange & 

  Edison Benefit

      Supplemental 
      Energy 

        Purchases/Sales             3   Total
1987/88* 1,432,001,000 290,400,000 216,981,190 1,764,000 0 218,745,190 832,498,639 2,773,644,829
1988/89 1,231,206,000 237,142,000 215,485,363 (27,764,000) 0 187,721,363 735,276,330 2,391,345,693
1989/90 1,205,476,000 230,545,000 219,139,828 24,777,000 0 243,916,828 754,629,485 2,434,567,313
1990/91 1,130,155,000 223,831,000 221,837,010 13,298,000 0 235,135,010 871,799,953 2,460,920,963
1991/92 1,086,888,000 206,513,000 210,490,214 16,145,000 0 226,635,214 891,296,400 2,411,332,614
1992/93 966,614,000 182,606,000 208,800,738 (28,220,000) 0 180,580,738 1,035,586,974 2,365,387,712
1993/94 1,256,009,000 214,961,000 199,304,945 (16,175,000) 0 183,129,945 914,591,730 2,568,691,675
1994/95 1,166,517,000 217,365,000 186,648,325 (88,977,000) 0 97,671,325 680,010,352 2,161,563,677
1995/96 1,357,937,000 237,627,000 286,971,075 (32,150,000) 0 254,821,075 401,318,041 2,251,703,116
1996/97 1,292,375,000 243,993,000 253,134,785 47,302,000 0 300,436,785 595,050,513 2,431,855,298
1997/98 1,370,317,000 302,069,000 200,076,045 90,000,000 (123,316,955) 166,759,090 327,992,313 2,167,137,403
1998/99 1,411,403,000 297,219,000 212,312,000 13,490,000 108,417,736 334,219,736 329,691,494 2,372,533,230
1999/00 1,392,515,000 262,383,000 263,326,907 (26,405,000) 3,967,942 240,889,849 646,961,000 2,542,748,849
2000/01 1,311,068,000 243,647,000 173,785,599 21,586,000 0 195,371,599 788,937,000 2,539,023,599
2001/02 1,322,037,000 241,048,000 199,205,189 (54,931,000) 0 144,274,189 804,044,166 2,511,403,355
2002/03 1,193,682,000 230,871,000 284,085,067 50,371,800 (162,807,504) 171,649,363 232,051,017 1,828,253,380
2003/04 1,179,118,000 229,886,000 164,721,756 (61,823,800) 105,280,095 208,178,051 (141,923,768) 1,475,258,283
2004/05 931,893,000 198,606,000 381,481,989 18,022,000 5,059,196 404,563,185 (39,632,380) 1,495,429,805
2005/06 1,158,901,000 212,687,000 405,612,265 (116,265,000) 37,054,891 326,402,156 74,465,049 1,772,455,205
2006/07 1,143,870,000 229,881,000 387,630,441 (38,400,000) 68,876 349,299,317 (421,365,512) 1,301,684,805
2007/08 1,117,068,000      217,106,000    431,283,980   70,272,000        0 501,555,980 (250,140,000) 1,585,589,980
2008/09 1,075,217,000 223,056,000 260,209,614 90,363,000 0 350,572,614 371,765,025 2,020,610,639
2009/10 994,222,000 195,063,000 233,871,837 21,870,000 0 255,741,837 595,894,000 2,040,920,837
2010/11 1,094,130,000 225,236,000 227,004,084 (160,574,000) 0 66,430,084 583,972,000 1,969,768,084

Notes:
* Includes June 1987 data
1 Energy provided by Edison at no cost pursuant to 1987 Service and Interchange Agreement.
2 E h d i h SCE N i b i di b k d i h SCE2 Energy exchanged with SCE.  Negative number indicates net energy banked with SCE.
   Positive number indicates net energy received from SCE.  These numbers represent what is in the Exchange Balance as of June 30.
3 Supplemental Energy Purchases/Sales.  A negative number indicates that the net amount of supplemental energy was sold to other utilities.
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Figure 4-11. Metropolitan's CRA Electric Energy Use (kWh)
Fiscal Year 2010/11

Hoover
1,094,130,000

Parker
225,236,000

Edison Benefit1
227,004,084

Total Energy Requirement 1,969,768,084 kWh

Notes:
1 Energy provided by Edison at no cost pursuant to 1987 Service and Interchange Agreement.
2 Energy exchanged with SCE. Negative number indicates net energy banked with SCE. Positive number indicates net energy received from SCE. 
3 Supplemental Energy Purchases/Sales.  A negative number indicates that the net amount of supplemental energy was sold to other utilities. 
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Figure 4-12. CRA Energy Mix 1987 to 2011
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Kern Delta/Metropolitan Water Management Program 

In May 2003, Metropolitan entered into an agreement with the 
Kern Delta Water District.  This program allows Metropolitan to store 
up to 250,000 AF and retrieve up to 50,000 AF per year.  During 
FY 2011/12, Metropolitan delivered 58,677 AF before losses to 
storage.  The total water in storage on June 30, 2012 was 135,907 AF. 

Mojave/Metropolitan Demonstration Water Exchange Program 

In October 2003, Metropolitan entered into a demonstration 
agreement with Mojave Water Agency.  The agreement allows for the 
exchange of SWP water on the basis of one acre-foot of return water 
for each acre-foot of water previously delivered to Mojave.  In July 
2011, the board authorized an amendment to the program that 
extended the term to 2035 and reduced program costs.  During 
FY 2011/12, Metropolitan delivered 39,104 AF to storage.  Metropoli-
tan also reclassified water from FY 2010/11 that increased storage by 
an additional 5,944 AF.  The total water remaining in the exchange 
account on June 30, 2012 was 45,048 AF.  

Water Transfers and Exchanges 

Due to wet hydrologic conditions, which resulted in a final 2011 
SWP allocation of 80 percent and an initial 2012 SWP allocation of 
60 percent, Metropolitan did not pursue any SWP water transfers and 
exchanges in FY 2011/12.  In a November 2011 report to the board, 
staff focused on the role water transfers and exchanges played in 
allowing Metropolitan and other California water users to respond to 
the recent drought. 

Colorado River Resources 

After above-normal snowfall during the 2011 water year, the 
Colorado River Basin returned to dry conditions, with runoff into 
Lake Powell measuring well below average.  Once again during 
FY 2011/12, no surplus was available to Metropolitan, and California 
was limited to its basic apportionment of 4.4 MAF.  Acquisitions and 
exchanges made possible by the 2003 Quantification Settlement 
Agreement continued in the fiscal year.  The Quantification Settlement 
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Agreement established water use limits for Imperial Irrigation District  
and Coachella Valley Water District, and provides the means  
for Metropolitan to acquire water to augment its basic annual 
apportionment of Colorado River water. Metropolitan conveyed 
721,293 AF in its Colorado River Aqueduct during this fiscal year. 
Metropolitan also took advantage of water management agreements 
negotiated in 2007 that allow agencies to develop and store new  
water supplies in Lake Mead as intentionally created surplus.  As of 
December 2011, Metropolitan has 434,836 AF of intentionally created 
surplus stored in Lake Mead.  Metropolitan projects a total storage 
balance of approximately 530,000 AF in Lake Mead by the end  
of calendar year 2012.  Figure 3-2 illustrates annual water supplies 
managed through the Colorado River system.  These supplies include 
diversions into Metropolitan’s service area and water stored or 
exchanged outside Metropolitan’s service area, including intentionally 
created surplus supplies since calendar year 2002. 

Above-average runoff in the water year ending Sept. 30, 2011 
resulted in Lake Mead storage rebounding from 9.9 MAF in 
November 2010 (its lowest level since the initial filling of the reservoir 
in the 1930s), to its highest level during the fiscal year of 15.0 MAF in 
January 2012.   Precipitation in the 2012 water year was well below 
average, resulting in a projected 2012 April through July unregulated 
inflow to Lake Powell of approximately 28 percent of normal, the 
third lowest on record.  Lake Mead storage is projected to drop to 
13.0 MAF at the end of the 2012 water year.  Figure 3-3 shows the 
storage levels of lakes Mead and Powell, which highlights impacts of 
dry conditions through 2012. 

Water Supply Acquisitions, Storage and Exchanges 

In calendar year 2011, Metropolitan obtained 99,940 AF from  
its agricultural conservation program with IID, while an additional 
122,216 AF was made available from Metropolitan’s land fallowing 
agreements with farmers in the Palo Verde Valley.  In addition, 
143,243 AF were delivered by San Diego County Water Authority for 
exchange, consisting of 63,278 AF of IID conservation plus 79,965 AF 
of conserved water from the Coachella Canal and All-American Canal 
lining projects, which was conveyed through the Colorado River 
Aqueduct.  The lining projects also produced 16,000 AF that was used 
by Metropolitan.   
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Figure 3-2. Supplies Managed through the Colorado River System
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approximately three times greater than if the generation had been sold 
as standard energy at market prices.   

Solar Power Energy Production 

Metropolitan has two solar photovoltaic energy facilities.  The 
facility at the Skinner plant is rated at one megawatt and the Diamond 
Valley Lake Visitor Center facility is rated at 520 kilowatts.  During 
FY 2011/12, the Skinner plant produced 2,118 megawatt-hours of 
energy and the visitor center produced 599,000 kilowatt-hours of 
energy.  The energy is used to offset retail energy use at the two 
locations. 

Colorado River Aqueduct Power 

In FY 2011/12, Metropolitan pumped more than 700,000 AF 
through the Colorado River Aqueduct, requiring 1.42 billion kilowatt-
hours of electricity. The energy demands for FY 2011/12 required 
purchasing about 34 million kilowatt-hours from the energy market.  
Energy costs for pumping Colorado River water are shown in 
Table 4-10.  The current and historical energy resources used to meet 
CRA water delivery energy requirements are shown in Table 4-11 and 
Figures 4-11 and 4-12. 

TABLE 4-10 
ENERGY COST FOR PUMPING  

COLORADO RIVER WATER 
Fiscal Year 2011/12 

Energy Source Cost ($)
Hoover Power Plant 20,113,155
Parker Power Plant 3,708,694
Supplemental Energy Purchases/Sales 1 6,916,235
Exchange (Edison & DWR ) 2 0
Colorado River Water Pumping Revenue 3 (909,871)
Benefit Energy and Exchange Surcharge 4 619
Reduction in Energy Surcharge 5 (53,550)
TOTAL 29,775,282

Notes:
1 Supplemental Energy Purchases/Sales. A negative number indicates the net cost of supplemental
energy was revenue to Metropolitan.

2 Cost of exchanging energy with another utility.
3 Payments received for energy costs associated with moving non Metropolitan water on the CRA
4 Tax paid to State of California for Edison Benefit and Exchange energy.
5 Reduction in tax due to transmission losses and small hydro generation  
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TABLE 4-11
METROPOLITAN'S HISTORICAL CRA ELECTRIC ENERGY USE

Kilowatt Hours

Hoover Parker

on

Benefit 1

on

xchange2

DWR

Exchange 2

dison & DWR
xchange &

Edison Benefit

S upplemental
Energy

Purchases/Sales 3 Total
1987/88* 1,432,001,000 290,400,000 216,981,190 1,764,000 0 218,745,190 832,498,639 2,773,644,829
1988/89 1,231,206,000 237,142,000 215,485,363 (27,764,000) 0 187,721,363 735,276,330 2,391,345,693
1989/90 1,205,476,000 230,545,000 219,139,828 24,777,000 0 243,916,828 754,629,485 2,434,567,313
1990/91 1,130,155,000 223,831,000 221,837,010 13,298,000 0 235,135,010 871,799,953 2,460,920,963
1991/92 1,086,888,000 206,513,000 210,490,214 16,145,000 0 226,635,214 891,296,400 2,411,332,614
1992/93 966,614,000 182,606,000 208,800,738 (28,220,000) 0 180,580,738 1,035,586,974 2,365,387,712
1993/94 1,256,009,000 214,961,000 199,304,945 (16,175,000) 0 183,129,945 914,591,730 2,568,691,675
1994/95 1,166,517,000 217,365,000 186,648,325 (88,977,000) 0 97,671,325 680,010,352 2,161,563,677
1995/96 1,357,937,000 237,627,000 286,971,075 (32,150,000) 0 254,821,075 401,318,041 2,251,703,116
1996/97 1,292,375,000 243,993,000 253,134,785 47,302,000 0 300,436,785 595,050,513 2,431,855,298
1997/98 1,370,317,000 302,069,000 200,076,045 90,000,000 (123,316,955) 166,759,090 327,992,313 2,167,137,403
1998/99 1,411,403,000 297,219,000 212,312,000 13,490,000 108,417,736 334,219,736 329,691,494 2,372,533,230
1999/00 1,392,515,000 262,383,000 263,326,907 (26,405,000) 3,967,942 240,889,849 646,961,000 2,542,748,849
2000/01 1,311,068,000 243,647,000 173,785,599 21,586,000 0 195,371,599 788,937,000 2,539,023,599
2001/02 1,322,037,000 241,048,000 199,205,189 (54,931,000) 0 144,274,189 804,044,166 2,511,403,355
2002/03 1,193,682,000 230,871,000 284,085,067 50,371,800 (162,807,504) 171,649,363 232,051,017 1,828,253,380
2003/04 1,179,118,000 229,886,000 164,721,756 (61,823,800) 105,280,095 208,178,051 (141,923,768) 1,475,258,283
2004/05 931,893,000 198,606,000 381,481,989 18,022,000 5,059,196 404,563,185 (39,632,380) 1,495,429,805
2005/06 1,158,901,000 212,687,000 405,612,265 (116,265,000) 37,054,891 326,402,156 74,465,049 1,772,455,205
2006/07 1,143,870,000 229,881,000 387,630,441 (38,400,000) 68,876 349,299,317 (421,365,512) 1,301,684,805
2007/08 1,117,068,000 217,106,000 431,283,980 70,272,000 0 501,555,980 (250,140,000) 1,585,589,980
2008/09 1,075,217,000 223,056,000 260,209,614 90,363,000 0 350,572,614 371,765,025 2,020,610,639
2009/10 994,222,000 195,063,000 233,871,837 21,870,000 0 255,741,837 595,894,000 2,040,920,837
2010/11 1,094,130,000 225,236,000 227,004,084 (160,574,000) 0 66,430,084 583,972,000 1,969,768,084
2011/12 1,165,206,000 214,680,000 35,860,567 (33,725,000) 0 2,135,567 33,603,000 1,415,624,567

Notes:
* Includes June 1987 dataIncludes June 1987 data
1 Energy provided by Southern California Edison (Edison) at no cost pursuant to 1987 Service and Interchange Agreement
2 Energy exchanged with Edison. Negative number indicates net energy banked with Edison.
Positive number indicates net energy received from Edison. These numbers represent what is in the Exchange Balance as of June 30

3 Supplemental Energy Purchases/Sales. A negative number indicates that the net amount of supplemental energy was sold to other utilities
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Figure 4-11. Metropolitan’s CRA Electric Energy Use (kWh)
Fiscal Year 2011/12

Hoover
1,165,206,000

Parker
214,680,000

Edison Benefit1
35,860,567

Total Energy Requirement 1,415,624,567 kWh

Notes:
1 Energy provided by Edison at no cost pursuant to 1987 Service and Interchange Agreement.
2 Energy exchanged with Edison. Negative number indicates net energy banked with SCE. Positive number indicates net energy received from SCE. 
3 Supplemental Energy Purchases/Sales. A negative number indicates that the net amount of supplemental energy was sold to other utilities. 
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Kern Delta/Metropolitan Water Management Program 

A May 2003 agreement with the Kern Delta Water District allows 
Metropolitan to store up to 250,000 AF in the groundwater basin 
underlying Kern-Delta and retrieve up to 50,000 AF per year.  During 
FY 2012/13, Metropolitan delivered 47,385 AF to storage before 
losses.  The total water in storage on June 30, 2013 was 178,013 AF. 

Mojave/Metropolitan Water Storage Program 

In October 2003, Metropolitan entered into a demonstration 
agreement with Mojave Water Agency.  The agreement allows for the 
exchange of SWP water on the basis of one acre-foot of return water 
for each acre-foot of water previously delivered to Mojave.  In July 
2011, the agreement was amended to extend the term to 2035 and 
reduced program costs.  During FY 2012/13, Metropolitan delivered 
14,573 AF to storage and recovered 2,957 AF.  The total water 
remaining in the exchange account on June 30, 2013 was 57,110 AF.  

Water Transfers and Exchanges 

Due to favorable hydrologic conditions, which resulted in a final 
2012 SWP allocation of 65 percent and record high storage account 
balances, Metropolitan did not pursue any SWP water transfers and 
exchanges in FY 2012/13.  However, the SWP watershed experienced 
a record-dry January through May, with the 2013 SWP allocation 
being only 35 percent as of June 30, 2013.  As such, Metropolitan 
anticipates purchasing approximately 11,000 AF of Yuba Accord 
water transfer supplies and 30,000 AF of Multi-Year Water Pool 
Demonstration Program supplies in CY 2013. 

Colorado River Resources 

The Colorado River Basin continued with dry conditions for the 
second straight year, with runoff into Lake Powell measuring well 
below average.  Once again during FY 2012/13, no surplus was 
available to Metropolitan, and California was limited to its basic 
apportionment of 4.4 million acre-feet.  Acquisitions and exchanges 
made possible by the 2003 Quantification Settlement Agreement 
continued in the fiscal year.  The QSA established water use limits for 
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Imperial Irrigation District and Coachella Valley Water District, and 
provides the means for Metropolitan to acquire water to augment its 
basic annual apportionment of Colorado River water. Metropolitan 
conveyed 767,622 AF in its Colorado River Aqueduct during this 
fiscal year.  Metropolitan also took advantage of water management 
agreements negotiated in 2007 that allow agencies to develop and 
store new water supplies in Lake Mead as intentionally created 
surplus.  As of December 2012, Metropolitan had 579,786 AF of 
intentionally created surplus stored in Lake Mead.  During calendar 
year 2013, Metropolitan expects to draw on this surplus, leaving a 
projected total storage balance of approximately 408,000 AF in Lake 
Mead by the end of CY 2013.  Figure 3-2 illustrates annual water 
supplies managed through the Colorado River system.  These supplies 
include diversions into Metropolitan’s service area and water stored or 
exchanged outside Metropolitan’s service area, including intentionally 
created surplus supplies since calendar year 2002.  

Precipitation in the 2013 water year (which is from Oct. 1 to 
Sept. 30) was running well below average, resulting in a projected 
2013 April through July unregulated inflow to Lake Powell of 
approximately 44 percent of normal, the fourth lowest on record.  
Figure 3-3 shows the storage levels of lakes Mead and Powell, which 
highlights impacts of dry conditions through FY 2013.  At that point, 
Lake Mead storage had dipped to 12.3 MAF; it is projected to drop to 
12.1 MAF at the end of the 2013 water year.   

Water Supply Acquisitions, Storage and Exchanges 

In calendar year 2012, Metropolitan obtained 93,677 AF from  
its agricultural conservation program with IID, while an additional 
73,662 AF was made available from Metropolitan’s land fallowing 
agreements with farmers in the Palo Verde Valley.  In addition, 
186,861 AF were delivered to San Diego County Water Authority  
by exchange, consisting of 106,722 AF of IID conservation plus 
80,139 AF of conserved water from the Coachella Canal and  
All-American Canal lining projects, which was conveyed through  
the Colorado River Aqueduct. The lining projects also produced 
16,000 AF that was used by Metropolitan. 
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Figure 3-2. Supplies Managed through the Colorado River System
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Colorado River Aqueduct Power 

In FY 2012/13, Metropolitan pumped more than 765,000 AF 
through the Colorado River Aqueduct, requiring 1.5 billion kilowatt-
hours of electricity.  The energy demands for FY 2012/13 resulted in 
the sales of about 101 million kWh to Southern California Edison. 
Energy costs for pumping Colorado River water are shown in 
Table 4-10.  The current and historical energy resources used to meet 
CRA water delivery energy requirements are shown in Table 4-11 and 
Figures 4-11 and 4-12. 

TABLE 4-10 
ENERGY COST FOR PUMPING  

COLORADO RIVER WATER 
Fiscal Year 2012/13 

Energy Source  Cost ($) 
Hoover Power Plant 20,048,546 
Parker Power Plant 2,201,044 
Energy Purchases/Sales 1 (3,455,921)
Exchange (Edison & DWR ) 2 0 
Colorado River Water Pumping Revenue 3 (1,033,241)
Benefit Energy and Exchange Surcharge 4 54,323 
Reduction in Energy Surcharge 5 (46,819)
TOTAL  17,767,932 

Notes: 
1  Energy Purchases/Sales.  A negative number indicates net revenue to Metropolitan. 
2  Cost of exchanging energy with another utility. 
3 Payments received for energy costs associated with moving non‐Metropolitan water on the CRA. 
4  Tax paid to State of California for Edison Benefit and Exchange energy. 
5  Reduction in tax due to transmission losses and small hydro generation 
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TABLE 4-11

METROPOLITAN'S HISTORICAL CRA ELECTRIC ENERGY USE
Kilowatt Hours

Hoover Parker Edison Benefit 1 Edison Exchange 2

DWR
 Exchange 2

Total Edison & DWR 
Exchange & Edison 

Benefit
Energy 

Purchases/Sales 3 Total
1987/88* 1,432,001,000 290,400,000 216,981,190 1,764,000 0 218,745,190 832,498,639 2,773,644,829
1988/89 1,231,206,000 237,142,000 215,485,363 (27,764,000) 0 187,721,363 735,276,330 2,391,345,693
1989/90 1,205,476,000 230,545,000 219,139,828 24,777,000 0 243,916,828 754,629,485 2,434,567,313
1990/91 1,130,155,000 223,831,000 221,837,010 13,298,000 0 235,135,010 871,799,953 2,460,920,963
1991/92 1,086,888,000 206,513,000 210,490,214 16,145,000 0 226,635,214 891,296,400 2,411,332,614
1992/93 966,614,000 182,606,000 208,800,738 (28,220,000) 0 180,580,738 1,035,586,974 2,365,387,712

1993/94 1,256,009,000 214,961,000 199,304,945 (16,175,000) 0 183,129,945 914,591,730 2,568,691,675
1994/95 1,166,517,000 217,365,000 186,648,325 (88,977,000) 0 97,671,325 680,010,352 2,161,563,677
1995/96 1,357,937,000 237,627,000 286,971,075 (32,150,000) 0 254,821,075 401,318,041 2,251,703,116
1996/97 1,292,375,000 243,993,000 253,134,785 47,302,000 0 300,436,785 595,050,513 2,431,855,298
1997/98 1,370,317,000 302,069,000 200,076,045 90,000,000 (123,316,955) 166,759,090 327,992,313 2,167,137,403
1998/99 1,411,403,000 297,219,000 212,312,000 13,490,000 108,417,736 334,219,736 329,691,494 2,372,533,230
1999/00 1,392,515,000 262,383,000 263,326,907 (26,405,000) 3,967,942 240,889,849 646,961,000 2,542,748,849
2000/01 1,311,068,000 243,647,000 173,785,599 21,586,000 0 195,371,599 788,937,000 2,539,023,599
2001/02 1,322,037,000 241,048,000 199,205,189 (54,931,000) 0 144,274,189 804,044,166 2,511,403,355
2002/03 1,193,682,000 230,871,000 284,085,067 50,371,800 (162,807,504) 171,649,363 232,051,017 1,828,253,380
2003/04 1,179,118,000 229,886,000 164,721,756 (61,823,800) 105,280,095 208,178,051 (141,923,768) 1,475,258,283
2004/05 931,893,000 198,606,000 381,481,989 18,022,000 5,059,196 404,563,185 (39,632,380) 1,495,429,805
2005/06 1,158,901,000 212,687,000 405,612,265 (116,265,000) 37,054,891 326,402,156 74,465,049 1,772,455,205
2006/07 1,143,870,000 229,881,000 387,630,441 (38,400,000) 68,876 349,299,317 (421,365,512) 1,301,684,805
2007/08 1,117,068,000 217,106,000 431,283,980 70,272,000 0 501,555,980 (250,140,000) 1,585,589,980
2008/09 1,075,217,000 223,056,000 260,209,614 90,363,000 0 350,572,614 371,765,025 2,020,610,639
2009/10 994,222,000 195,063,000 233,871,837 21,870,000 0 255,741,837 595,894,000 2,040,920,837
2010/11 1,094,130,000 225,236,000 227,018,084 (160,574,000) 0 66,444,084 583,958,000 1,969,768,084
2011/12 1,165,206,000 214,680,000 35,860,567 (33,725,000) 0 2,135,567 33,603,000 1,415,624,567
2012/13 1,075,958,000 236,045,000 234,852,498 53,437,000 0 288,289,498 (100,968,000) 1,499,324,498

Notes:
* Includes June 1987 data
1 Energy provided by Southern California Edison (Edison) at no cost pursuant to 1987 Service and Interchange Agreement.
2 Energy exchanged with Edison and DWR.  Negative number indicates net energy banked with Edison or DWR.
   Positive number indicates net energy received from Edison or DWR.  
3 Energy Purchases/Sales.  A negative number indicates net energy sold to others.

PTX0489-A



W
A

TER
 SY

STEM
 O

PER
A

TIO
N

S 
83 Figure 4-11. Metropolitan's CRA Electric Energy Use (kWh)

Fiscal Year 2012/13

Hoover
1,075,958,000

Parker
236,045,000

Edison Benefit1
234,852,498

Total Energy Requirement 1,499,324,498 kWh
Notes:
1 Energy provided by Edison at no cost pursuant to 1987 Service and Interchange Agreement.
2 Energy exchanged with Edison. Negative number indicates net energy banked with Edison. Positive number indicates net energy received from Edison. 
3 Energy Purchases/Sales.  A negative number indicates net energy sold to others. 

Edison Exchange²
53,437,000

Energy Sales3

(100,968,000)
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Figure 4-12. CRA Energy Mix 1988 to 2013
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transfer supplies.  Metropolitan did, however, purchase 14,584 AF of 
less costly Yuba Accord water transfer supplies in CY 2013 and 
anticipates purchasing 10,000 AF in CY 2014.  

Yuba Accord Water Transfers 

In summer 2013, Metropolitan purchased 14,584 AF of supplies 
made available by the Yuba County Water Agency under a 2007 long-
term agreement with DWR.  After carriage and conveyance losses, 
Metropolitan received 10,209 AF.  

Multi-Year Water Pool Demonstration Program 

In summer 2013, Metropolitan purchased 30,000 AF of supplies 
made available through the Multi-Year Pool Demonstration Program. 
Metropolitan’s board authorized participation in this new program, 
which does not incur carriage or conveyance losses. 

San Gabriel Valley Municipal Water District Exchange 

Metropolitan entered into a purchase and exchange agreement 
with San Gabriel Valley Municipal Water District in September 
2013.  As a result of the agreement, Metropolitan obtained 481 AF 
of additional supply by exchange and purchased 4,038 AF.  The 
agreement has provided both Metropolitan and San Gabriel Valley 
Municipal Water District with improved reliability. 

Colorado River Resources 

During FY 2013/14, no surplus was available to Metropolitan, and 
California was limited to its basic apportionment of 4.4 MAF. 
Acquisitions and exchanges made possible by the 2003 Quantification 
Settlement Agreement continued during the year.  The QSA 
established water use limits for Imperial Irrigation District and 
Coachella Valley Water District, and provides the means for 
Metropolitan to acquire water to augment its basic annual 
apportionment of Colorado River water.  Metropolitan conveyed 
1,117,578 AF in its Colorado River Aqueduct during FY 2014, about 
350,000 AF more than the previous year.  Metropolitan achieved this 
by taking advantage of 2007 water management agreements that allow 
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agencies to develop and store new water supplies in Lake Mead as 
intentionally created surplus.  As of December 2013, Metropolitan had 
474,063 AF of intentionally created surplus stored in Lake Mead. 
Metropolitan began drawing on this account during calendar year 
2014, in order to maintain deliveries on the Colorado River Aqueduct. 
Figure 3-2 illustrates annual water supplies managed through the 
Colorado River system.  These supplies include diversions into 
Metropolitan’s service area and water stored or exchanged outside 
Metropolitan’s service area, including intentionally created surplus 
supplies since calendar year 2003.  

Figure 3-3 illustrates the shift from long-term dry conditions 
that had impacted the storage levels of lakes Mead and Powell 
through FY 2013.  There was above-average precipitation in the first 
nine months of the 2014 water year (October 1 to September 30), 
resulting in a projected 2014 April through July unregulated inflow 
to Lake Powell of approximately 100 percent of normal.  

Water Supply Acquisitions and Exchanges 

In calendar year 2013, Metropolitan obtained 98,307 AF from 
its agricultural conservation program with IID, while an additional 
32,750 AF was made available from Metropolitan’s land fallowing 
agreements with farmers in the Palo Verde Valley.  In addition, 
180,256 AF were delivered to San Diego County Water Authority 
by exchange, consisting of 100,000 AF of IID conservation plus 
80,256 AF of conserved water from the Coachella Canal and All-
American Canal lining projects, which was conveyed through the 
Colorado River Aqueduct. The lining projects also produced 
16,000 AF that was used by Metropolitan. 
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Colorado River Aqueduct Power 

In FY 2013/14, Metropolitan pumped more than 1.1 million AF 
through the Colorado River Aqueduct, requiring nearly 2.2 billion kil-
owatt-hours of electricity.  Energy costs for pumping Colorado River 
water are shown in Table 4-10.  The current and historical energy 
resources used to meet CRA water delivery energy requirements are 
shown in Table 4-11 and Figures 4-11 and 4-12. 

In March, Metropolitan began purchasing supplemental energy to 
support the eight-pump-flow operation of the CRA.  Metropolitan pur-
chased both next-day and month-ahead energy from energy traders and 
imported the energy into California.  These energy purchases supple-
ment the energy received from Hoover and Parker dams and the 
contractual energy from Southern California Edison.  It is anticipated 
supplemental energy will be required for the remainder of CY 2014 
and into CY 2015. 

TABLE 4-10 
ENERGY COST FOR PUMPING 

COLORADO RIVER WATER 
Fiscal Year 2013/14 

Energy Source  Cost ($) 
Hoover Power Plant 19,236,555
Parker Power Plant 2,792,358
Energy Purchases/Sales 1 6,808,920
Exchange (Edison & DWR ) 2 0 
Colorado River Water Pumping Revenue 3 (1,221,885)
Benefit Energy and Exchange Surcharge 4 192,916
Reduction in Energy Surcharge 5 (46,926)
TOTAL  27,761,938

Notes: 
1  Energy Purchases/Sales.  A negative number indicates net revenue to Metropolitan. 
2  Cost of exchanging energy with another utility. 
3 Payments received for energy costs associated with moving non‐Metropolitan water on the CRA. 
4  Tax paid to State of California for Edison Benefit and Exchange energy. 
5  Reduction in tax due to transmission losses and small hydro generation 
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 Board of Directors 

Finance and Insurance Committee 

3/8/2011 Board Meeting 

8-1 
Subject 
Amend Section 8122(e)(1) of the Metropolitan Water District Administrative Code to increase the total 

authorized payment obligation for Colorado River Aqueduct Forward Energy commitments. 

Description
Summary 

Metropolitan purchases about 35 percent of the energy required to pump water from the Colorado River in the 

wholesale power market.  In order to reduce price and supply volatility and risk, Metropolitan has utilized forward 

purchase contracts to lock in prices and quantities for up to 24 months in advance of need.  Metropolitan only 

pays for the energy after it has been delivered.  The Board’s current policy delegates authority to the General 

Manager to make power purchases with a total payment obligation of up to $35 million in any 24-month period.  

A recent review of this limit has resulted in a recommendation for the Board to increase the limit through an 

amendment to the Metropolitan Water District Administrative Code. 

This action will amend Code Section 8122(e)(1) to increase the total authorized payment obligation for power 

purchases delegated to the General Manager from the present $35 million to a new limit equal to or less than 

$50 million within any 24-month period.  The current Code Section 8122(e) with strikeovers and proposed 

amending notation for a $50 million limit is shown in Attachment 1.  The final Code Section 8122(e) with 

change, if adopted, is shown in Attachment 2. 

Background 

To meet the energy requirements of pumping on the Colorado River Aqueduct (CRA), Metropolitan obtains 

power from three basic sources.  The first is from the federal hydropower projects at the Hoover and Parker dams 

on the Colorado River.  Under near-full CRA conditions, this source supplies about 55 percent of the energy 

requirements.  The second source is from the Southern California Edison Company (SCE) through the Service 

and Interchange Agreement (Benefit Energy), which satisfies 10 percent of the energy needs.  The third source is 

from the wholesale energy marketplace.  This last source is the most expensive and volatile and meets 

approximately 35 percent of the CRA’s energy needs.  The price Metropolitan pays for supplemental energy is a 

function of market conditions.  During the 2000/01 energy crisis, the cost of this segment of the CRA’s energy 

portfolio, which had historically been around $11 million, increased to as much as $80 million due to then market 

conditions.  To mitigate the risk of future energy market disruptions and the resulting fiscal impact to CRA 

operations, on October 8, 2002, the Board approved an energy risk management policy that provided for the use 

of short-term (up to 24 months) energy purchases (Forward Energy) to meet future needs for supplemental 

energy.  The cumulative payment obligation for the power purchases delegated to the General Manager was set at 

no more than $35 million within any 24-month period.  These risk management provisions were incorporated in 

Section 8122(e) of Metropolitan’s Administrative Code.  This authority is used for purchases of Forward Energy 

for pumping on the CRA.  Although Metropolitan makes commitments to purchase energy up to two years in 

advance of delivery, Metropolitan only pays for the Forward Energy after it has been delivered and utilized.   
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In 2003, shortly after the Board’s action, California was required to reduce its use of Colorado River water to 

4.4 million acre-feet (MAF) annually and the amount of water transported in the CRA was substantially reduced.  

In that year, the Quantification Settlement Agreement was approved, providing additional water supply 

opportunities that would take years to fully mature, leaving diminished supplies in the CRA for a period of time.  

This pumping reduction temporarily eliminated the requirement for most supplemental energy and the need for 

Forward Energy transactions.  

Starting in mid-2008, CRA diversions returned to near-full conditions.  At that time, the use of Forward Energy 

transactions was resumed.  These transactions were for energy to be delivered within the next 24 months starting 

in the month after the commitment was made.  For example, a Forward Energy transaction made in July of 2008 

would require the energy to be delivered no later than July 31, 2010.  Since July of 2008, Metropolitan has 

acquired nearly 1.67 million megawatt-hours (MWh) of Forward Energy within the 24-month window at the time 

the transaction was made.  At present, Forward Energy transactions have committed to energy deliveries through 

the third quarter of 2012.  The acquisition of this energy at a known cost has helped ensure that Metropolitan’s 

short-term CRA energy costs will remain within budget.  

Forward Energy transactions provide price certainty for multi-year CRA energy cost budget projections.  With the 

Forward Energy purchases, Metropolitan is able to more accurately project CRA energy costs for the next two 

fiscal years.  Another benefit has been the ability of Metropolitan to be more flexible in its day-ahead purchases of 

supplemental energy.  Day-ahead purchases meet the pumping needs of the CRA for the next day after accounting 

for the resources from the federal hydro projects, SCE and the Forward Energy purchases.  At times, energy 

suppliers will raise their prices if they believe a buyer must have the energy.  Forward Energy purchases afford 

Metropolitan the flexibility to defer day-ahead energy purchases, which helps bring a supplier’s prices down.  

Review Results 

In a report on Forward Energy transactions for the CRA provided to the Board on July 12, 2010, it was noted that 

the Forward Energy payment obligation limit of $35 million had been reached, preventing additional transactions.  

Given the estimated need for supplemental energy at forecast CRA deliveries and the depressed prices for 

Forward Energy due to the recession, Metropolitan could have continued to make transactions absent the limit.  

The July report concluded with a commitment to develop recommendations for modifying existing energy risk 

controls.  

On February 8, 2011, staff presented the results of a review of the Forward Energy transaction limit.  This review 

was based on a CRA water delivery amount of 1.1 MAF with a supplemental energy requirement of 

approximately 770,000 MWh.  The projected supplemental energy prices used in the analysis were $45/MWh for 

off-peak energy and $66/MWh for on-peak.  These prices are 2017 projected values and are about 50 percent 

higher than 2011 prices of $30/MWh off-peak and $45/MWh on-peak.  Recent energy prices have been depressed 

for a number of reasons, including: the continuing effects of the recession and slow recovery, a surplus of natural 

gas and new natural gas drilling techniques.  Energy prices could escalate faster than projected if economic 

conditions produce inflationary pressures, the demand for energy increases or new regulations hinder the drilling 

for natural gas.  If energy prices do increase faster than projected, the Forward Energy payment obligation limit 

may need to be increased in the future.  

Several other factors were included in the analysis of the payment obligation limit.  One was the amount of 

supplemental off-peak versus on-peak energy required.  Most of the supplemental energy acquired is for the off-

peak period; however, as the elevation of Lake Mead has declined, the amount of energy Metropolitan receives 

from the Hoover Dam has decreased, and the amount of on-peak supplemental energy needed has increased.  

Recently, Metropolitan has acquired 5 to 10 percent of the total supplemental energy required in the on-peak 

period.  In the analysis, a conservative value of 5 percent was used, potentially understating the impact on on-peak 

energy prices.  Another factor used in the analysis was the amount of supplemental energy to be acquired through 

Forward Purchases.  In early 2010, Metropolitan had acquired a little over 70 percent of the supplemental energy 

needed for the next two years through Forward Energy purchases.  The 70 percent value was retained for the 

analysis and leaves the remaining 30 percent of supplemental energy need to be met with near-term transactions, 

such as day-ahead purchases.  
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As a result, after reviewing the forecasted water deliveries on the CRA, the estimated supplemental energy 

required and the projected wholesale energy prices, staff is recommending the payment obligation limit for 

Forward Energy be increased up to $50 million.  

With a payment obligation limit of $50 million, Metropolitan could be able to cover up to 70 percent of the 

estimated supplemental energy requirements for the CRA over a 24-month period, assuming the projected energy 

prices and need for on-peak energy does not deviate excessively from the values used in the analysis.  Increasing 

the limit will allow Metropolitan to take further advantage of the stability in Forward Energy prices.  This 

provides insurance against the full cost impact of a major market disruption that would cause a large variance 

from the multi-year CRA energy budget. 

Policy 
Metropolitan Water District Administrative Code Section 8122(e): Power and Transmission Contracts 

California Environmental Quality Act (CEQA) 
CEQA determination for Option #1: 

The proposed action is not defined as a project under CEQA, because it involves continuing administrative 

activities such as general policy and procedure making (Section 15378(b)(2) of the State CEQA Guidelines).  In 

addition, the proposed action is not subject to CEQA because it involves other government fiscal activities, which 

do not involve any commitment to any specific project that may result in a potentially significant physical impact 

on the environment (Section 15378(b)(4) of the State CEQA Guidelines). 

The CEQA determination is: Determine that the proposed action is not subject to CEQA pursuant to  

Sections 15378(b)(2) and 15378(b)(4) of the State CEQA Guidelines. 

CEQA determination for Option #2: 

None required 

Board Options 
Option #1 

Adopt the CEQA determination and amend Metropolitan Water District Administrative Code 

Section 8122(e)(1) to increase the General Manager’s authorization to negotiate contracts for power from a 

total payment obligation of up to $35 million within a 24-month period to $50 million. 

Fiscal Impact: The fiscal impact is uncertain; however, increased Forward Energy transactions will reduce 

the price and supply risk Metropolitan would be exposed to in the daily energy market.  Forward purchases 

provide insurance against the dramatic energy cost increases during a major market disruption and will 

increase Metropolitan’s ability to proactively respond to market conditions at that time.  The cost of the 

Forward Energy purchase is determined at the time the transaction takes place and replaces an energy 

purchase whose cost is not known until the day before it is needed. 

Option #2 

Take no action, thereby retaining the current limit of $35 million. 

Fiscal Impact: No change from today.  Metropolitan will continue to be limited in the amount of energy it 

acquires for future use with the present level of exposure to energy price and supply risk. 
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Staff Recommendation 
Option #1 

 

 2/15/2011 
Thomas DeBacker 
Chief Financial Officer, Interim 

Date 

 

 

 

 2/23/2011 
Jeffrey Kightlinger 
General Manager 

Date 

 
 
Attachment 1 – Section 8122(e) of The Metropolitan Water District of Southern California 

Administrative Code (showing additions and deletions) 
Attachment 2 – Section 8122(e) of The Metropolitan Water District of Southern California 

Administrative Code (with amendment included) 
Ref# WSO12608915 
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§ 8122.  General Manager’s Contracting Authority in Specified Circumstances. 

  

 (e) Power and Transmission Contracts. 

 

(1) General Authorization. - The General Manager is authorized to negotiate and 

execute contracts of up to 24 months duration from the end of the current month to 

furnish power or transmission capability to the District or dispose of power or 

transmission capability available to the District.  Such contracts for power or 

transmission capability may not exceed a total payment obligation of $35 50 million 

within any 24-month period unless authorized by the Board. 

 

(2) Reporting. - The General Manager shall report at the next regular meeting of 

the Board the execution of any contract authorized by this Section 8122(e). 

 

(3) Risk management. – The General Manager shall maintain a risk management 

policy to provide guidance and management oversight for the purchase of supplemental 

energy for the Colorado River Aqueduct operations.  The risk management policy shall 

address market and credit risks associated with the purchase of supplemental energy. 
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§ 8122.  General Manager’s Contracting Authority in Specified Circumstances. 

  

 (e) Power and Transmission Contracts. 

 

(1) General Authorization. - The General Manager is authorized to negotiate and 

execute contracts of up to 24 months duration from the end of the current month to 

furnish power or transmission capability to the District or dispose of power or 

transmission capability available to the District.  Such contracts for power or 

transmission capability may not exceed a total payment obligation of $50 million within 

any 24-month period unless authorized by the Board. 

 

(2) Reporting. - The General Manager shall report at the next regular meeting of 

the Board the execution of any contract authorized by this Section 8122(e). 

 

(3) Risk management. – The General Manager shall maintain a risk management 

policy to provide guidance and management oversight for the purchase of supplemental 

energy for the Colorado River Aqueduct operations.  The risk management policy shall 

address market and credit risks associated with the purchase of supplemental energy. 
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       SUPERIOR COURT OF THE STATE OF CALIFORNIA

                COUNTY OF SAN FRANCISCO

 SAN DIEGO COUNTY WATER       )
 AUTHORITY,                   )
                              )
 Petitioner/Plaintiff,        )
                              )
 vs.                          )
                              )
 METROPOLITAN WATER           )Case No. CPF-10-510830
 DISTRICT OF SOUTHERN         )Case No. CPF-12-512466
 CALIFORNIA; ALL PERSONS      )
 INTERESTED IN THE            )
 VALIDITY OF THE RATES        )
 ADOPTED BY THE               )
 METROPOLITAN WATER           )
 DISTRICT OF SOUTHERN         )
 CALIFORNIA ON APRIL 13,      )
 2010, TO BE EFFECTIVE        )
 JANUARY 2011; and DOES       )
 1-10,                        )
                              )
 Respondents/Defendants.      )
 _____________________________)

               VIDEOTAPED DEPOSITION OF

                    STEPHEN ARAKAWA

                LOS ANGELES, CALIFORNIA

                  SEPTEMBER 13, 2013

Reported by:

Lisa O'Sullivan

Ca. CSR No. 7822,

RMR, CRR
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1         Videotaped deposition of STEPHEN ARAKAWA,

2 taken on behalf of Petitioner and Plaintiff, at
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1      LOS ANGELES, CALIFORNIA - SEPTEMBER 13, 2013

2                        9:06 A.M.

3           THE VIDEOGRAPHER:  Good morning.  This is

4 the video-recorded deposition of Steve Arakawa in the

5 matter of the San Diego County Water Authority versus

6 Metropolitan Water District of Southern California, et

7 al.

8           This case is in the Superior Court of the

9 State of California, County of San Diego, Case Number

10 CPF-10-510830 and also CPF-12-512466.

11           Today's date is September 13th, 2013.  The

12 time is 9:06 a.m.  This deposition is taking place at

13 725 South Figueroa Street in Los Angeles, California.

14           The videographer is Kevin Crowley, here on

15 behalf of Thorsnes Litigation Services.  The reporter

16 today is Lisa O'Sullivan.

17           Counsel, could you please identify yourself

18 for the record and whom you represent, followed by the

19 reporter swearing in the witness?  Thank you.

20           MR. BRAUNIG:  Warren Braunig, Keker &

21 Van Nest, on behalf of plaintiff San Diego County

22 Water Authority.  With me is Bob Campbell, who is a

23 consultant to the Water Authority.

24           MR. CHATTERJEE:  Good morning.  This is Raj

25 Chatterjee of Morrison & Foerster, counsel for
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1 Metropolitan Water District of Southern California.

2 And with me is John Schlotterbeck, who is also counsel

3 for Metropolitan Water District of Southern

4 California.

5           Just want to make one correction.  This case

6 is pending in San Francisco County, not San Diego

7 County.

8           MR. BRAUNIG:  I didn't even hear it.  Thank

9 you.

10           MR. O'NEILL:  Good morning.  Colin O'Neill,

11 LeMieux & O'Neill, on behalf of Las Virgenes Municipal

12 Water District, Foothill Municipal Water District,

13 West Basin Municipal Water District, Eastern Municipal

14 Water District, and Western Municipal Water District.

15                    STEPHEN ARAKAWA,

16             having been first duly sworn,

17         was examined and testified as follows:

18                       EXAMINATION

19 BY MR. BRAUNIG:

20      Q.   Good morning, Mr. Arakawa.

21      A.   Good morning.

22      Q.   We met a few moments ago before we put on

23 the camera.  I'm Warren Braunig.  I represent the

24 San Diego County Water Authority in this case.

25           Have you ever been deposed before?
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1      A.   Yes.

2      Q.   When was that?

3      A.   A few years ago.

4      Q.   Okay.  In what kind of case?

5      A.   Personnel cases and one case regarding State

6 Water Project energy.

7      Q.   Okay.  How many -- how many times total have

8 you been deposed?

9      A.   Approximately three or four.

10      Q.   Okay.  And you said there was a case about

11 State Water Project energy.  What was the nature of

12 that case?

13      A.   It had to do with power generation on the

14 State Water Project and how the cost for those

15 facilities would be paid for.

16      Q.   Okay.  Who was the -- who were the plaintiff

17 and defendant in that case?

18      A.   The plaintiff were -- the plaintiffs were a

19 set of state water contractors that contract for State

20 Water Project water, and we at Metropolitan were part

21 of another group of contractors.  So both the

22 plaintiff and the defendant and the Department of

23 Water Resources were involved in that case.

24      Q.   Okay.  You've been through this before, but

25 I'm going to give you kind of a quick reminder.
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1      Q.   Okay.  We will -- I know this is a

2 deposition that's going to be divided up.  I don't

3 know how long we're going to go, but I generally try

4 to take breaks every hour.

5           We have to take a break anytime the court

6 reporter wants to change the videotape -- or the

7 videographer wants to change the videotape, so we'll

8 do that on a regular basis.

9           If, at some point, you need a break for any

10 reason, a bathroom break or whatever, just tell me.

11 So long as there's not a question pending, I'll do my

12 best to accommodate that.

13      A.   Okay.  Thank you.

14      Q.   You understand that you're under oath today?

15      A.   Yes, I do.

16      Q.   And that you're under oath as if you were in

17 a courtroom?

18      A.   Yes.

19      Q.   Okay.  Now, is there any reason you're not

20 able to give your best truthful testimony today?

21      A.   No.

22      Q.   Before we get started, terminology-wise, I

23 want to make sure that we understand each other.

24           I may refer to your employer, the

25 Metropolitan Water District of Southern California, as
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1 Met or Metropolitan or MWD.  Is that okay with you?

2      A.   Yes.

3      Q.   Okay.  And those are terms that -- those are

4 terms that you use to describe your employer?

5      A.   Yes.

6      Q.   Okay.  I may also refer at times to my

7 client, the San Diego County Water Authority, as the

8 Water Authority or SDCWA.  Do you understand that?

9      A.   Yes.

10      Q.   Okay.  And the subject of this deposition is

11 a rate structure integrity provision.  I may refer to

12 that at times as RSI.  Is that -- is that okay?

13      A.   Yes.

14      Q.   And you'll understand what I'm talking about

15 if I say that?

16      A.   Yes.

17      Q.   Okay.  What is your present role at

18 Metropolitan?

19      A.   I'm manager of bay delta initiatives.

20      Q.   And what does that entail?

21      A.   It entails working on activities and

22 projects related to the Sacramento-San Joaquin Delta

23 and the reliability of State Water Project water that

24 moves through the delta and working on efforts to

25 improve the reliability of the delta system.
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1      Q.   How long have you been in that role?

2      A.   Approximately three and a half years.

3      Q.   So you started that -- it's about mid-two

4 thousand -- I don't know why I looked at my watch.

5 It's mid-2013, so around 2010?

6      A.   It was around March of 2010.

7      Q.   Okay.  And prior to that, you were employed

8 by Metropolitan.  How long have you been employed

9 total by Metropolitan?

10      A.   About 26 years.

11      Q.   Wow, okay.  Prior to 2010, what were the

12 roles that you had?  And maybe take me sort of

13 backwards in order, if you would, starting with the

14 most recent.

15      A.   Okay.  With the most recent?

16      Q.   Yes.

17      A.   Okay.  So since about March of 2010, I've

18 been working as manager of bay delta initiatives.

19           Prior to that, from about July of 1999 to

20 March of 2010, I was manager of the water resource

21 management group.  That dealt with planning and

22 management of Metropolitan's water supply resources.

23      Q.   Okay.

24      A.   Prior to July of 1999, I was assistant

25 division manager for the water planning division of
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1 Metropolitan.  That was from about 1994 to 1999.

2           And before that, I had various levels of

3 responsibility.

4           I was hired in 1987 as an associate

5 engineer.  And over the time between 1987 and 1994,

6 when I became an assistant division manager, I held

7 various roles and responsibilities, increasing in

8 responsibilities from associate engineer up to

9 engineer, senior engineer, principal engineer, and

10 then, in 19 -- around 1994, assistant division

11 manager.

12      Q.   Okay.  Can you tell me more about the role

13 that you had from 1999 to 2010 as the manager of the

14 water resources management group?  What -- can you

15 just elaborate on sort of what your basic roles and

16 responsibilities were?

17      A.   So the scope of the effort was managing over

18 activities related to imported water as well as local

19 water supply development.

20           And there were about 80 -- 80-plus staff

21 that were included in that -- in that group, in the

22 water resource management group.  My job was to manage

23 over the activities, manage over the people that were

24 supervising over the various groups.

25           So we had groups dealing with imported
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1 water, Colorado River water issues, State Water

2 Project issues, and then we had groups working on

3 local supply and water conservation.  And we also had

4 a group working on planning, both water supply

5 planning for the future as well as early -- early

6 planning for facilities within Metropolitan's system.

7      Q.   Okay.

8      A.   So my job was to manage over those

9 activities.

10      Q.   Okay.  Who did you report to as the manager

11 of the water resources management group?

12      A.   I initially reported to assistant general

13 manager Joe Tate, from about 1999 to somewhere in the

14 mid-2000s.  And then from that point forward, I

15 reported to Deborah Mann, who was the chief operating

16 officer and assistant general manager, from that point

17 to the point that I took on the bay delta job in 2010.

18      Q.   Okay.  Can you briefly describe your

19 educational background?

20      A.   College graduate.  Graduated from Loyola

21 Marymount University with a bachelor's degree in civil

22 engineering.  And took additional graduate courses,

23 but have not completed any advanced degrees.

24      Q.   You understand that you have been designated

25 by Metropolitan as its person most qualified to
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1 context of your question.

2      Q.   You said:  What we're trying to avoid is --

3      A.   External.

4      Q.   -- something that would be destabilizing.

5      A.   Yeah.  I was -- a destabilizing effect would

6 be if those challenges and the decisions that result

7 from them are coming from outside of Met, where

8 there's not the ability to figure out how the rates

9 and the resource plans fit together and how the

10 contracts are paid.

11      Q.   And that destabilization comes from filing a

12 lawsuit challenging Met's rates?

13      A.   It could be a lawsuit.  It could be

14 legislation.

15      Q.   Okay.  Did -- in this presentation, did you

16 identify any possible -- any potential cost-shifting

17 risks that Metropolitan wanted the board to keep in

18 mind?

19      A.   There's a reference on page 4 of the

20 document to how a shift could occur to member

21 agencies.  If there is -- if there's a certain outcome

22 on how the water that was secured from Imperial to

23 San Diego, if that cost is resulting in a certain

24 outcome, that could result in shifts to other member

25 agencies.
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1      Q.   Okay.  Why did you call this out in

2 particular?

3      A.   What I recall is that there was quite a bit

4 of attention on how San Diego County Water Authority

5 would be receiving the water from IID with that

6 transfer and what kind of cost would be paid to

7 Metropolitan and the different arguments over what

8 that cost should be.

9      Q.   And in Metropolitan's view, this posed a

10 cost-shifting risk?

11      A.   What I remember is that the costs that are

12 included in our rate structure are correct system

13 charges, system access charges; and if there was a

14 challenge to the rate structure that ended up with

15 something different than that, that could result in a

16 shift of cost to other member agencies.

17      Q.   Does the system access rate fund local water

18 projects and conservation programs?

19           MR. CHATTERJEE:  Objection.  Asked and

20 answered.  Beyond the scope.

21           THE WITNESS:  I actually am not really an

22 expert in that area or qualified to speak on just

23 exactly what's in the rates.  What I am able to say is

24 that the approach that was taken in the rate structure

25 was cost of service.
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1           THE WITNESS:  I don't remember.

2 BY MR. BRAUNIG:

3      Q.   Okay.  You recall that in 2003, the Water

4 Authority and Metropolitan entered into an agreement

5 relating to water that was obtained from the Imperial

6 Irrigation District?

7      A.   I generally remember that, yes.

8      Q.   Okay.  MWD was -- Metropolitan was aware

9 that in that exchange agreement, the Water Authority

10 reserved its rights to challenge Met's rates after a

11 five-year period?

12           MR. CHATTERJEE:  Objection.  Beyond the

13 scope.  Calls for a legal conclusion in the terms of a

14 contract.

15           THE WITNESS:  You know, I don't -- I don't

16 recall specifically my focus on that.  I generally

17 recall the issue coming up, particularly there's some

18 references in the documents.

19 BY MR. BRAUNIG:

20      Q.   In the discussions that you had with other

21 Metropolitan -- with other Metropolitan officials in

22 the period in which the RSI provision was being

23 conceived, did you have any discussions about that

24 five-year litigation time-out in the exchange

25 agreement?
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1           MR. CHATTERJEE:  I'm going to just object to

2 the characterization of the "five-year" term that is

3 in the document as a legal conclusion, and the

4 document's not before the witness.

5           THE WITNESS:  Can you repeat the question

6 again?  I'm sorry.

7 BY MR. BRAUNIG:

8      Q.   Yeah.  In your discussions, did you -- what

9 is the -- in your discussions with other Met staff

10 about the RSI provision, did you discuss this

11 possibility that the Water Authority might challenge

12 Met's rates again after a few years?

13      A.   Well, I think it might have come up.  I

14 mean, I think the memos that are included in the

15 documents that are part of this case also brings that

16 out as, you know, one of the factors.

17           But there were -- you know, there were other

18 areas and issues that were also considered, given that

19 the board had spent quite a bit of time developing its

20 rate structure and IRP.

21      Q.   Had -- prior to 2004, had Metropolitan ever

22 had a rate structure integrity provision?

23      A.   I don't believe so.

24      Q.   Had -- in your experience, had Metropolitan

25 ever had anything like the rate structure integrity
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1 developing the rate structure integrity provision only

2 a few months after the Water Authority and

3 Metropolitan entered into the 2003 exchange agreement?

4      A.   I wouldn't be able to tell you when that

5 started, that discussion started.  I could just tell

6 you when I remember -- when I see the memos in the

7 board -- in the case documents.  Well, those started

8 in, like, around April of 2004.

9           MR. BRAUNIG:  Okay.  I would ask the court

10 reporter to hand the witness 
, which is

11 already marked from yesterday's deposition.  I think

12 I've got other copies.

13           (Exhibit 112 was previously marked and is

14           incorporated herein for reference.)

15 BY MR. BRAUNIG:

16      Q.   Now, Exhibit 112 is the June 18th, 2004 memo

17 that Ron Gastelum sent to the member agency managers

18 about rate structure integrity?

19      A.   Yes.

20      Q.   Okay.  This was the first letter in which --

21 well, let me ask you:  Are you aware of any letters to

22 the Met board or member agency managers that pre-date

23 this June 2004 memo?

24      A.   I remember seeing an April memo, I think, to

25 maybe our member -- at least some of our member --
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1 excuse me -- some of our member agencies.  That's in

2 the board documents or in the case documents.  I'm

3 sorry.

4      Q.   Okay.  This was -- this is one of the -- is

5 this the first one, though, that went to everyone --

6 that went to all the member agency managers?

7      A.   I don't really know for sure.  It's the one

8 that I'm familiar with.

9      Q.   Okay.  What was the purpose of Exhibit 112?

10           MR. CHATTERJEE:  Well, document speaks for

11 itself.  And lacks foundation.  Calls for speculation.

12           THE WITNESS:  It looks like to me that the

13 CEO was communicating with the member agencies and

14 putting forth ideas on rate structure integrity.  And

15 in this document, he attaches what was draft language

16 at that time.  So it was to communicate this

17 information.

18 BY MR. BRAUNIG:

19      Q.   Okay.  And also to communicate some of the

20 reasons he believed an RSI provision was necessary?

21      A.   Yeah.  There are obviously reasons that are

22 included in the memo.

23      Q.   Uh-huh.  Drawing your attention to the first

24 paragraph, the sentence that begins, "As in the past."

25 Can you read that out loud?
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1 at a lesser cost than is required to maintain the

2 system's integrity and reliability"?

3           MR. CHATTERJEE:  Lacks foundation.  Calls

4 for speculation.

5           THE WITNESS:  Yeah.  I couldn't tell you

6 what was in his mind when he -- you know, when that

7 sentence was written.  Obviously, there's, you know,

8 other information in this memo.

9 BY MR. BRAUNIG:

10      Q.   Okay.  Let's look at the second paragraph.

11 What about -- can you read that out loud, please?

12      A.   Yes.  "One indication that such concern --

13 that such concerns are still valid was the San Diego

14 County Water Authority's position in the QSA agreement

15 reserving their right to challenge Metropolitan's

16 uniform willing rates after five years from the date

17 of execution of the QSA."

18      Q.   Was the possibility that the Water Authority

19 might sue to challenge Met's rates after five years

20 one of the reasons that Metropolitan proposed the RSI

21 language?

22      A.   It was a consideration, I believe, along

23 with other -- any other kind of challenges that could

24 occur from outside that would destabilize things.

25      Q.   Okay.  Other than the potential threat of
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1 San Diego filing suit, does this -- does this

2 memorandum include any other references to specific

3 possible challenges?

4           MR. CHATTERJEE:  Document speaks for itself.

5           THE WITNESS:  The memo points out that, you

6 know, that with the rate structure and with -- with

7 the, you know, ability to transfer agricultural water,

8 that could create situations where the challenges

9 could be coming forward in order to get the, you know,

10 the transfer water from agricultural areas.

11           There could be challenges to the rate

12 structure given that the rate structure that had been

13 adopted was an unbundled rate structure that included

14 the system access rate.

15 BY MR. BRAUNIG:

16      Q.   In 2004, were there any -- were there any

17 member agencies other than the Water Authority who

18 were attempting to acquire agricultural transfer

19 water?

20           MR. CHATTERJEE:  Objection.  Beyond the

21 scope.

22           THE WITNESS:  There may have been.

23 BY MR. BRAUNIG:

24      Q.   Are you aware of any in particular?

25           MR. CHATTERJEE:  Same objection.

PTX0513



Page 90

1           THE WITNESS:  I generally remember that from

2 time to time, water transfer proposals would come up

3 with our member agencies.

4 BY MR. BRAUNIG:

5      Q.   How does -- how does a -- you mentioned a

6 challenge to the system access rate.  How does a

7 challenge to the system access rate threaten the

8 funding of local resource programs and conservation

9 efforts?

10      A.   The understanding that I have is:  The way

11 the rate structure was put together was based on cost

12 of service.  So if you change any one portion of the

13 rate, it affects the other portions of the rates or

14 the structure of the rates, and that could have an

15 adverse effect in terms of how to support the overall

16 needs, the financial needs, that Metropolitan had for

17 either supply or for infrastructure.

18      Q.   And what's your -- well, you said "in terms

19 of how to support the overall needs for either supply

20 or infrastructure."  What about local resource

21 projects?

22           MR. CHATTERJEE:  Objection.  Vague and

23 ambiguous.  Asked and answered.

24           THE WITNESS:  So specifically on local

25 resources projects, what was the question?
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1 BY MR. BRAUNIG:

2      Q.   Yeah.  When you say "local" -- when you say

3 "supply or for infrastructure," are you -- are you

4 incorporating the local resource programs in "supply"?

5           MR. CHATTERJEE:  Objection.  Beyond the

6 scope.

7           THE WITNESS:  Yeah.  I think that what I had

8 in mind was that -- or what I was trying to respond

9 with is that the rate structure is intended to support

10 all of the various objectives, both supply and

11 infrastructure.  And certainly, the local resources

12 are part of the supply, given the integrated resources

13 plan that the board had adopted.

14 BY MR. BRAUNIG:

15      Q.   Does -- could a -- could a member agency

16 challenge a single Met rate without challenging the

17 water stewardship rate?

18           MR. CHATTERJEE:  Objection.  Calls for

19 speculation.  Incomplete hypothetical.

20           THE WITNESS:  They can challenge -- I mean,

21 there's all kinds of challenges, you know.  Trying to

22 figure out how that challenge would come forward, I

23 couldn't tell you.

24           But I would say that when the rate structure

25 was adopted, they, the board, adopted that rate
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1 is, you know, the thoughts that were in this draft,

2 and, you know, what we presented to the board was what

3 they -- what the board considered when they adopted

4 the rate structure integrity language.

5           MR. BRAUNIG:  We'll mark as -- ask the court

6 reporter to mark, please, as Exhibit 123 a multipage

7 document Bates-stamped MDW2010-00253179 through

8 253182.

9           (Exhibit 123 is marked for identification

10           and is appended hereto.)

11 BY MR. BRAUNIG:

12      Q.   Okay.  Is Exhibit 123 a memo that was sent

13 by Ron Gastelum, the CEO of Metropolitan, to

14 Metropolitan's board of directors in September 2004?

15           MR. CHATTERJEE:  Lacks foundation.

16           THE WITNESS:  This was part of the documents

17 that are part of the case, and I have seen this

18 document before.  It's addressed to the board.  I have

19 no reason to believe that it wasn't sent to the board.

20 BY MR. BRAUNIG:

21      Q.   Do you recall this document from the time

22 when it was -- when it was prepared?

23      A.   I generally remember the attachment,

24 "Frequently Asked Questions."  I couldn't tell you

25 that I remember the cover memo, going back.
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1      Q.   Did you have a role in preparing or editing

2 the frequently asked questions?

3      A.   I may have.

4      Q.   I want to draw your attention to Question 2

5 on the frequently asked questions, and the last -- the

6 last sentence that begins, "In at least one instance."

7           Can you read that out loud, please?

8      A.   "In at least one instance, a member agency

9 has positioned itself to bring a new rate structure

10 challenge with potentially significant cost shifting

11 onto other member agencies while still pressing for

12 substantial local project incentives."

13      Q.   That's a reference to the San Diego County

14 Water Authority?

15           MR. CHATTERJEE:  Lacks foundation.

16           THE WITNESS:  Well, all I can say is that

17 there are other documents that refer to, you know,

18 challenges, either wheeling challenges or some of the

19 discussions that occur during the exchange agreement

20 period that related to the rate structure.

21 BY MR. BRAUNIG:

22      Q.   Based on your involvement in the preparation

23 of this document, is that reference in that particular

24 sentence that begins "In at least one instance" -- is

25 that a reference to the fact that San Diego might
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1 choose to bring a lawsuit challenging Met's rates?

2      A.   What I was familiar with was the discussions

3 that occurred regarding the exchange agreement and a

4 five-year standstill.  And I'm also familiar with some

5 of the challenges to a wheeling rate before that.  So

6 those are the things that I'm familiar with.

7      Q.   Who do you think this document is referring

8 to?

9           MR. CHATTERJEE:  Objection.  Calls for

10 speculation.

11           THE WITNESS:  Well, the exchange agreement

12 with San Diego County Water Authority and the previous

13 challenges to the wheeling rate were San Diego County

14 Water Authority.

15 BY MR. BRAUNIG:

16      Q.   So the answer is the San Diego County Water

17 Authority?

18           MR. CHATTERJEE:  It's asked and answered.

19 Calling for speculation.  He's given you his

20 recollection.

21           THE WITNESS:  I think that -- I think that

22 this sentence doesn't specify, but those are the --

23 those are the circumstances that existed at that time.

24 BY MR. BRAUNIG:

25      Q.   Okay.  And this is listed under a frequently
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1 asked question, "Why is Metropolitan proposing this

2 addition to the contracts?"  Is that right?

3      A.   There's that sentence and then the rest of

4 the paragraph, yes.

5      Q.   This was one of the reasons that

6 Mr. Gastelum, on September 23rd, 2004, was giving to

7 the board as a reason why it should pass RSI?

8      A.   The overarching reason is that the rate

9 structure had just been adopted.  A resources plan had

10 been updated.  And the need to support that resource

11 plan and then the contracts that were part of the

12 local resources implementation required incentive

13 payments or commitments.  Those contracts had

14 commitments going out 20 years.

15           So the objective was to encourage any kind

16 of challenges or decision making to go through the

17 board process rather than from external forces.

18      Q.   But the concern that was called out in that

19 sentence was the Water Authority might sue, and that

20 might result in some sort of cost shifting?

21           MR. CHATTERJEE:  Objection.  Again calls for

22 speculation.  And has been asked and answered as to

23 that statement on page 1 of the frequently asked

24 questions.

25           THE WITNESS:  In this paragraph, it's a
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1 of 2004, I think it was the month, that was -- that

2 was after all of that deliberation and input.

3      Q.   Okay.  I'm not trying to be difficult.  I

4 just want to make sure I understood the answer to the

5 question that I had asked, which was:  Did

6 Metropolitan take any concrete steps to change or

7 amend its RSI provision in light of comments or

8 feedback that it received from the Water Authority?

9           MR. CHATTERJEE:  Asked and answered.  He

10 just answered your question.

11           THE WITNESS:  I think that Met had comments

12 from a number of different agencies, and the proposal

13 that was put forward by the staff was attempting to

14 deal with a number of things that were suggested.

15           MR. BRAUNIG:  Okay.

16           THE WITNESS:  From all of those.

17           MR. BRAUNIG:  Would this be 125?

18           Ask the court reporter, please, to mark

19 Exhibit 125.  Exhibit 125 is a multipage document

20 Bates-stamped MWDPRA1017808 through 812.

21           (Exhibit 125 is marked for identification

22           and is appended hereto.)

23 BY MR. BRAUNIG:

24      Q.   Okay.  Do you recognize Exhibit 125 as a

25 memo sent from Ron Gastelum to Metropolitan's member
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1 agency managers in November of 2004?

2      A.   Yes.

3      Q.   And you recognize that because you were --

4 and how do you -- how do you know that's what it is?

5      A.   I saw it in the set of documents that are

6 part of the case.

7      Q.   And did you see it as well in November of

8 2004?

9      A.   I might have.

10      Q.   Okay.  I want to ask you a question about

11 the sentence in the third paragraph of this

12 memorandum, starting with, "But the San Diego County

13 Water Authority."

14           Can you read that out loud?

15      A.   But the --

16           MR. CHATTERJEE:  I'm sorry.  Could we put

17 the whole thing in context?  It starts with a

18 coordinating conjunction there.

19           MR. BRAUNIG:  What are you -- what are you

20 asking, Raj?

21           MR. CHATTERJEE:  Objection to the extent

22 you're taking a statement out of context.

23           MR. BRAUNIG:  Okay.

24      Q.   All right.  Why don't you start reading

25 with, "I have attached."
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1      A.   Okay.  "I have attached the response to the

2 white paper that was submitted by Gordon Hess at our

3 last meeting.  It is my understanding that Maureen

4 Stapleton has represented that the San Diego County

5 Water Authority has no plans to undertake a challenge

6 to Metropolitan's rate structure, but the San Diego

7 County Water Authority is not willing to agree not to

8 challenge Metropolitan's rate structure in a manner

9 that would reduce Metropolitan's wheeling rate or

10 exchange rate as defined in the QSA agreements."

11      Q.   Continue.

12      A.   "The intent of such a challenge would be to

13 reduce QSA costs agreed to by San Diego in the

14 negotiations.  These costs would necessarily be paid

15 by other agency -- other member agencies."

16      Q.   Why did Metropolitan feel the need to convey

17 this information to the member agency managers?

18           MR. CHATTERJEE:  Object.  You're calling

19 for -- calls for speculation as to what was in Ron

20 Gastelum's mind.  Lacks foundation.

21           THE WITNESS:  Could you repeat the question

22 again, please?

23           MR. BRAUNIG:  Could you read it back,

24 please, Madam Court Reporter?

25           (Record is read as follows:)
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1          "Q.    Why did Metropolitan feel the need

2     to convey this information to the member agency

3     managers?"

4      A.   Well --

5           MR. CHATTERJEE:  Same objections.

6           THE WITNESS:  Certainly, there -- there was

7 this as a factor that went into attempting to mitigate

8 for, you know, the possibility of the rate structure

9 being challenged from outside.  So this was -- this

10 was a part of that.  And in this particular memo, this

11 is -- this is being pointed out.

12 BY MR. BRAUNIG:

13      Q.   Did it matter to Metropolitan, in adopting

14 the RSI provision, that the Water Authority wouldn't

15 refuse to agree not to -- or wouldn't agree not to

16 challenge Met's rate structure?

17      A.   I think any kind of -- any kind of potential

18 challenges from outside were a concern, so this was

19 one of them.

20      Q.   If the Water Authority had said -- had

21 agreed not to challenge Met's rate structure, would --

22 would Met have still continued to propose to its board

23 the Q -- the RSI provision?

24           MR. CHATTERJEE:  Calls for speculation.

25 Incomplete hypothetical.  Lacks foundation.

PTX0513



Page 140

1                 CERTIFICATE OF REPORTER

2

3     I, the undersigned Certified Shorthand Reporter

4 licensed in the State of California, do hereby

5 certify:

6     That the foregoing deposition of STEPHEN ARAKAWA

7 was taken before me at the time and place therein set

8 forth, at which time the witness was put under oath or

9 affirmation by me;

10     That the testimony of the witness and all

11 objections made at the time of examination were

12 recorded stenographically by me and were thereafter

13 transcribed, said transcript being a true copy of my

14 shorthand notes thereof;

15     That signature ( ) was (X) was not requested prior

16 to conclusion of the proceedings.

17     I further declare that I have no interest in the

18 outcome of the action.

19     In witness whereof, I have subscribed my name this

20 date:  September 16, 2013.

21

22

23                __________________________________
               LISA O'SULLIVAN

24                California CSR No. 7822
               Registered Merit Reporter

25                Certified Realtime Reporter 

PTX0513



Page 1

       SUPERIOR COURT OF THE STATE OF CALIFORNIA

                COUNTY OF SAN FRANCISCO

 SAN DIEGO COUNTY WATER       )
 AUTHORITY,                   )
                              )
 Petitioner/Plaintiff,        )
                              )
 vs.                          )
                              )
 METROPOLITAN WATER           )Case No. CPF-10-510830
 DISTRICT OF SOUTHERN         )Case No. CPF-12-512466
 CALIFORNIA; ALL PERSONS      )
 INTERESTED IN THE            )
 VALIDITY OF THE RATES        )
 ADOPTED BY THE               )
 METROPOLITAN WATER           )
 DISTRICT OF SOUTHERN         )
 CALIFORNIA ON APRIL 13,      )
 2010, TO BE EFFECTIVE        )
 JANUARY 2011; and DOES       )
 1-10,                        )
                              )
 Respondents/Defendants.      )
 _____________________________)

               VIDEOTAPED DEPOSITION OF

                     JUNE SKILLMAN

                LOS ANGELES, CALIFORNIA

                  SEPTEMBER 17, 2013

Reported by:

Lisa O'Sullivan

Ca. CSR No. 7822,

RMR, CRR

PTX0514



Page 2
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3 Figueroa Street, 31st Floor, Los Angeles, California,

4 beginning at 9:09 a.m. and ending at 10:20 a.m., on
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7 Registered Merit Reporter, Certified Realtime

8 Reporter.
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1 Sydney Bennion, who is also counsel for the

2 Metropolitan Water District of Southern California.

3           MS. CARSON:  This is Christine Carson.  I

4 represent Western Municipal Water District, Eastern

5 Municipal Water District, West Basin Municipal Water

6 District, Foothill Municipal Water District, and Las

7 Virgenes Municipal Water District.

8                     JUNE SKILLMAN,

9             having been first duly sworn,

10         was examined and testified as follows:

11                       EXAMINATION

12 BY MR. PURCELL:

13      Q.   Good morning.

14      A.   Good morning.

15      Q.   Could you state your name for the record,

16 please?

17      A.   June M. Skillman.

18      Q.   And, Ms. Skillman, you're currently an

19 employee of the Metropolitan Water District; is that

20 right?

21      A.   Yes, I am.

22      Q.   I might refer to the Metropolitan Water

23 District as Met or MWD today.  Do you understand that?

24      A.   Okay.  Yes.

25      Q.   And I might refer to the San Diego County
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1 Water Authority as San Diego or the Water Authority.

2      A.   Okay.

3      Q.   Just so we're clear on terminology.

4           What's your current position at MWD?

5      A.   I'm the manager of the financial planning

6 and budget section.

7      Q.   And what are your responsibilities,

8 generally, in that position?

9      A.   I'm responsible for developing

10 Metropolitan's biannual budget and developing the cost

11 of service and the rates and charges that support the

12 revenue requirement that supports the budget.

13      Q.   How long have you been in that position?

14      A.   I was promoted to this position in December

15 of 2012.

16      Q.   And prior to your promotion to this

17 position, were you employed in another capacity at

18 MWD?

19      A.   I was employed in another capacity.  I was

20 the manager of the financial planning section.

21      Q.   So in December of 2012, you took on

22 additional responsibilities related to the budget?

23      A.   Correct.

24      Q.   How long were you the manager of the

25 financial planning section at MWD?
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1      A.   I was promoted to that position in January

2 of 2011.

3      Q.   Without going through your entire employment

4 history at MWD, when were you first hired by MWD?

5      A.   I was first hired at Metropolitan in January

6 of 1995.  I worked there for two years.  I left in

7 January of 1997 and returned at the end of May 2005.

8      Q.   And have you worked continuously at

9 Metropolitan since May of 2005?

10      A.   Since May of 2005.

11      Q.   When you were rehired in May 2005, what

12 position were you rehired in?

13      A.   I was a Program Manager 2, and I was in

14 charge of risk management associated with

15 Metropolitan's energy portfolio and also the redesign

16 of their billing system.

17      Q.   Between that position and your promotion to

18 manager of financial planning in January of 2011, did

19 you have other positions at MWD?

20      A.   No, I was Program Manager 2.

21      Q.   All right.  Are you here to testify on

22 behalf of Metropolitan Water District?

23      A.   Yes, I am.

24      Q.   What's your understanding as to what

25 subjects you're here to testify about?
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1      A.   My understanding is that I'm here to talk

2 about preferential rights and Metropolitan's

3 calculation of preferential rights.

4      Q.   I'd like to hand you a document which I

5 won't remark, but it's previously been marked as

6 Exhibit 100.

7           (Exhibit 100 was previously marked and is

8           incorporated herein for reference.)

9 BY MR. PURCELL:

10      Q.   Ms. Skillman, have you seen Exhibit 100

11 before?

12      A.   Yes, I have.

13      Q.   And if -- could you turn to page 5 of

14 Exhibit 100?

15           Do you see Topic Number 4 in the subtopics

16 at the top of the page?

17      A.   Yes, I do.

18      Q.   Do those topics describe what you're here

19 today to testify about, to your understanding?

20      A.   Yes, it is.

21      Q.   One thing I should just mention, by way of

22 ground rules, before we get too deeply into the

23 substance, is that it's going to be obvious from time

24 to time what my question is before I'm done asking it.

25      A.   Okay.
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1 the preferential rights calculation for Metropolitan's

2 member agencies?

3      A.   Correct.

4      Q.   In forming the basis of the testimony that

5 you're going to give today on behalf of Metropolitan

6 Water District, did you review any documents?

7      A.   I reviewed the documents that we produced

8 for this case.

9      Q.   Did you review any documents that weren't

10 produced in this case, to your knowledge?

11      A.   No, I did not.

12      Q.   And what documents did you review to form

13 the basis of your testimony here today?

14      A.   Metropolitan produced the electronic files

15 that we have used to develop the calculation of the

16 preferential rights.  I also reviewed the work papers

17 of the analyst who does the calculation of

18 preferential rights.

19      Q.   Anything else?

20      A.   No.

21      Q.   When you say "the work papers of the analyst

22 who does the calculation of preferential rights," what

23 do you mean by that?

24      A.   Mr. Butkovich maintains a file, and he has

25 in his file the preliminary and the final calculations
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1 of preferential rights for each -- each fiscal year.

2           In addition to that, he has work papers that

3 are necessary for him to do the calculation.  These

4 include schedules that he gets from the accounting

5 department.  So those schedules are included in his

6 work papers.

7      Q.   All right.  So we've established that you're

8 here to testify about preferential rights.  It

9 probably would be helpful for me to ask:  What's --

10 what are preferential rights?

11      A.   Preferential rights are a statutory

12 calculation in Metropolitan's Act.

13      Q.   When you say they're a "statutory

14 calculation," what statute are you referring to?

15      A.   Section 135 of Metropolitan Water District

16 Act.

17      Q.   And what does that statute provide,

18 Section 135?

19           MR. CHATTERJEE:  Calls for a legal

20 conclusion.  Statute speaks for itself.

21 BY MR. PURCELL:

22      Q.   You can answer.

23      A.   It provides that member agencies -- that

24 Metropolitan can allocate water, its water supplies,

25 to a member agency based on its proportionate share of
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1 revenues to Metropolitan that include property taxes

2 and others but excludes the purchase of water.

3           MR. PURCELL:  I'd like to ask the court

4 reporter to mark this document as Exhibit 141.

5           (Exhibit 141 is marked for identification

6           and is appended hereto.)

7 BY MR. PURCELL:

8      Q.   Ms. Skillman, I've had the court reporter

9 hand you Exhibit 141, which is not a complete version

10 of the Metropolitan Water District Act, but it does,

11 on the second page, which is on the back, contain

12 Section 135.

13           Do you recognize the text here as the text

14 of Section 135 of the Metropolitan Water District Act?

15      A.   Yes, I do.

16      Q.   Okay.  Now, the Metropolitan Water District

17 Act was enacted by the California legislature;

18 correct?

19      A.   Correct.

20      Q.   And as far as Metropolitan Water District is

21 concerned, the legislature has the power to revise

22 Section 135 if it chooses; correct?

23      A.   Correct.

24      Q.   Do you know whether the Section 135 of the

25 MWD Act as ever been amended by the legislature since
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1 it was enacted?

2           MR. CHATTERJEE:  Objection.  Calls for a

3 legal conclusion.  Lacks foundation.

4           You can answer if you know.

5           THE WITNESS:  My understanding is that

6 Section 135 was amended by the legislature in 1931 to

7 change the calculation.

8 BY MR. PURCELL:

9      Q.   And do you know the nature of the amendment

10 in 1931, just generally speaking?

11           MR. CHATTERJEE:  Objection.  Calls for a

12 legal conclusion.  The statute speaks for itself.

13 BY MR. PURCELL:

14      Q.   You can answer, unless he tells you not to.

15      A.   Apparently, prior to 1931, the calculation

16 was based on the assessed valuation of each member

17 agency.  And in 1931, the calculation was changed to

18 base it on the accumulation of property tax revenues

19 and other revenues, excluding the purchase of water.

20      Q.   All right.  And I see that language in the

21 statute.  Is there any other source of preferential

22 rights other than Section 135?

23           MR. CHATTERJEE:  Objection.  Vague and

24 ambiguous.

25           THE WITNESS:  Not that I'm aware of.
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1 BY MR. PURCELL:

2      Q.   So as far as Metropolitan is concerned, the

3 sole basis of the preferential rights calculation is

4 the language in Section 135?

5      A.   Correct.

6      Q.   So you've mentioned that the statute refers

7 to that total accumulation of amounts paid by such

8 agencies to the district on tax assessments and

9 otherwise, excepting purchase of water.

10           How does Metropolitan go about calculating

11 an amount from that statutory language?

12      A.   The analyst takes the previous year's

13 calculation, which has the accumulation of property

14 tax revenues, any -- any incidental capital

15 contributions that have been made, the

16 readiness-to-serve charge, and the capacity charge.

17 It then goes to accounting and gets from them a number

18 of schedules that he uses to update that information.

19           So he gets the latest fiscal year's property

20 tax revenues by member agency, which is a schedule

21 produced by accounting.  He gets any information that

22 may have occurred on capital contributions.  He may

23 have had a member agency install or have constructed a

24 connection, for example, and that would be included in

25 the contributions.
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1      Q.   Is there any reference in the statute to

2 shortages of water?

3      A.   In Section 135?

4           MR. CHATTERJEE:  Objection.  Calls for a

5 legal conclusion.

6 BY MR. PURCELL:

7      Q.   In Section 135.

8      A.   There is no reference to shortage in

9 Section 135.

10      Q.   And there's no reference to emergencies in

11 Section 135?

12           MR. CHATTERJEE:  Again, calls for a legal

13 conclusion.

14           THE WITNESS:  There's no reference to

15 emergencies in Section 135.

16 BY MR. PURCELL:

17      Q.   When Met calculates preferential rights, it

18 excludes any amounts paid to Metropolitan for, quote,

19 purchase of water, unquote; correct?

20      A.   That's correct.

21      Q.   How does Metropolitan define that phrase for

22 purposes of calculating preferential rights?

23           MR. CHATTERJEE:  Objection.  Calls for a

24 legal conclusion.  Violates the Court's order.

25           You can testify as to what Metropolitan

PTX0514



Page 20

1 does.

2           THE WITNESS:  Metropolitan only includes,

3 for purposes of calculating preferential rights,

4 property tax payments, capital contributions that may

5 have been made, the readiness-to-serve charge, and the

6 capacity charge.  All other payments by the member

7 agencies are considered the purchase of water.

8 BY MR. PURCELL:

9      Q.   And why is that?

10      A.   That's our interpretation of that statute.

11      Q.   What's the basis of that interpretation?  Is

12 it in the statutory language?  Is it in the

13 legislative history?

14           MR. CHATTERJEE:  Again, objection.  Calls

15 for a legal conclusion.  Violates the Court's order.

16           You can testify as to Met's calculation --

17 methodology by which Metropolitan calculates

18 San Diego's preferential rights and MWD's

19 understanding of the operation of preferential rights

20 as set forth in the deposition notice.

21           THE WITNESS:  The purchase of water, as

22 defined by Metropolitan, includes the supply, whatever

23 the cost is of the supply, the cost of delivering that

24 supply, and the potential cost of treating the supply,

25 if it's delivered as treated water to the member
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1 agency.

2           Those all constitute the purchase of water.

3 They're all volumetric in nature, and they're all

4 excluded from the preferential rights calculation.

5 BY MR. PURCELL:

6      Q.   What's Met's basis for including treatment

7 and transportation charges in the phrase "purchase of

8 water" --

9      A.   Purchase --

10      Q.   -- as opposed to just supply charges?

11      A.   Purchase of water is defined broadly.  In

12 this particular section, the preferential right talks

13 about the preferential right to supply; but in the

14 determination, the legislature clearly excluded

15 purchase of water, which is broader than just supply.

16      Q.   And my question is:  Where is the phrase

17 "purchase of water" defined in the statute?  Let's

18 start with the statute.

19           MR. CHATTERJEE:  Objection.  Calls for a

20 legal conclusion.

21           You can testify as to the methodology by

22 which Met calculates preferential rights and your

23 understanding.

24           Again, you're violating the Court's order,

25 and I'm going to cut this off soon.

PTX0514



Page 22

1           THE WITNESS:  The purchase of water, as

2 defined by Metropolitan, isn't just the supply.  It's

3 the supply, but it also includes the delivery.

4 Metropolitan can't sell water to its member agencies

5 unless it delivers it.

6 BY MR. PURCELL:

7      Q.   No, I understand how it's done.  Where is

8 the phrase "purchase of water" defined?

9      A.   It's not defined.

10      Q.   Has Met ever issued a board opinion defining

11 the phrase "purchase of water"?

12      A.   I'm not aware of a board letter defining

13 "purchase of water."

14      Q.   Has Met ever had its general counsel draft a

15 memo defining the phrase "purchase of water"?

16           MR. CHATTERJEE:  Objection.  Calls for a

17 legal conclusion.  Calls for attorney-client

18 privilege.

19           THE WITNESS:  I'm not aware.

20           MR. CHATTERJEE:  If you're aware of

21 nonprivileged communication, then you can answer.

22           THE WITNESS:  I'm not aware.

23           MR. CHATTERJEE:  I'm going to state an

24 interjection to the question, if we can go back:  Has

25 it ever been defined?

PTX0514



Page 24

1 Metropolitan during the period of time that that would

2 have --

3 BY MR. PURCELL:

4      Q.   Fair enough.  Fair enough.

5           Are you aware of a time -- and maybe you're

6 not because this is when you were absent from Met.

7 But are you aware of a time when Metropolitan began

8 imposing a separate wheeling charge on services it

9 provided to its member agencies?

10      A.   I left in January of 1997, and my

11 recollection is that's probably when the issue was

12 coming to a head.  So I'm not -- I'm not familiar with

13 that particular part.

14      Q.   All right.  Going back to the phrase

15 "purchase of water," has Metropolitan's interpretation

16 of purchase of water, as you've defined it, been the

17 same historically over time, or has it ever changed?

18           MR. CHATTERJEE:  Objection.  Calls for a

19 legal conclusion.  Violates the Court's order.

20           You can testify about how Met -- the

21 methodology by which Met calculated preferential

22 rights and the operation of preferential rights.

23           THE WITNESS:  Can you repeat your question?

24 BY MR. PURCELL:

25      Q.   Sure.  Has Metropolitan's methodology for
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1 calculating preferential rights ever changed over

2 time, or has it always been as you've described it?

3      A.   It's always been as I've described it.

4      Q.   Now, until 2003, Metropolitan had a single

5 bundled water rate that it charged its member agencies

6 for purchasers of MWD water; correct?

7      A.   Correct.

8      Q.   And that rate included charges for supply,

9 transportation, power, treatment, everything; correct?

10      A.   If the water was treated, it included

11 treatment.  If it was untreated, it didn't include

12 that.  But otherwise, that would be correct.

13      Q.   All right.

14      A.   It was a bundled rate.

15      Q.   It was an all-in-one charge for the cost of

16 Metropolitan water to Met member agencies?

17      A.   Correct.

18      Q.   So when Met calculated preferential rights

19 prior to 2003 on purchases of Metropolitan water, it

20 calculated it based on that single bundled rate;

21 correct?

22           MR. CHATTERJEE:  Objection.  Vague and

23 ambiguous.

24           THE WITNESS:  When -- could you repeat the

25 question?
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1 BY MR. PURCELL:

2      Q.   Sure.  Prior to 2003, when Met deducted

3 amounts for the purchase of water from its

4 preferential rights calculation, it was deducting its

5 single bundled rate that Metropolitan agencies paid

6 Met for Metropolitan water?

7      A.   Metropolitan doesn't perform the

8 preferential rights calculation by deducting revenues.

9 The preferential rights calculation is a bottom-up

10 calculation.  We only include certain revenues.

11 There's no deduction.

12      Q.   All right.  So Metropolitan, prior to 2003,

13 excluded from the preferential rights calculation the

14 single bundled rate it charged its member agencies for

15 Metropolitan water?

16      A.   That's correct.

17      Q.   But when Metropolitan initially began

18 calculating preferential rights by excluding those

19 amounts, it wasn't transporting any third-party water

20 through its system to member agencies; correct?

21           MR. CHATTERJEE:  Objection.  Lacks

22 foundation.  Asked and answered.  Vague as to time.

23 BY MR. PURCELL:

24      Q.   You can answer.

25      A.   I have no knowledge of any wheeling
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1 transactions that would have occurred in the early

2 years.

3      Q.   Okay.  You're not aware of any; correct?

4      A.   No.

5      Q.   All right.  Are you familiar with the way

6 preferential rights -- strike that.

7           Are you familiar with the way that amounts

8 San Diego pays to MWD under the exchange agreement are

9 treated with respect to preferential rights?

10      A.   Yes.

11      Q.   And how are those payments treated?

12      A.   The -- under the exchange agreement, the

13 Water Authority pays for the delivery of its exchange

14 water.  It pays the water stewardship rate, the system

15 access rate, and the system power rate.

16           Those are volumetric rates that are applied

17 based on the amount of water that is delivered to the

18 Water Authority, and it is not included in

19 preferential rights.

20      Q.   And why is that?

21      A.   It's considered the purchase of water.

22      Q.   And why is that?

23      A.   One, it's not property taxes.  It's not the

24 readiness-to-serve charge.  It's not the capacity

25 charge.  And it's not miscellaneous capital

PTX0514



Page 28

1 contribution.

2           And it's also not included because it's

3 exactly the same payments that are made by other

4 member agencies who also purchase water but have it

5 delivered for them by Metropolitan.

6      Q.   Under the exchange agreement,

7 Metropolitan -- strike that.

8           Under the exchange agreement, San Diego is

9 not purchasing any water supply from Metropolitan, is

10 it?

11           MR. CHATTERJEE:  Objection.  Calls for a

12 legal conclusion.

13 BY MR. PURCELL:

14      Q.   You can answer.

15      A.   Under the exchange agreement, the San Diego

16 County Water Authority makes water available to

17 Metropolitan at its Whitsett intake, and Metropolitan

18 delivers a like amount to the Water Authority's

19 connections.  That water can come from any source

20 Metropolitan has.  It has a zero charge price -- price

21 associated with it.

22      Q.   When you say, "It has a zero charge price

23 associated with it," what has a zero charge price?

24      A.   The water itself, the supply, has a zero

25 price associated with it.
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1      Q.   So Metropolitan is charging San Diego only

2 for transportation?

3      A.   We're charging them for the delivery of

4 their exchange water.

5      Q.   And the water that San Diego is delivering

6 to Metropolitan is water that San Diego has obtained

7 from the Imperial Irrigation District and the lining

8 of canals; is that right?

9           MR. CHATTERJEE:  Objection.  Calls for a

10 legal conclusion.

11           THE WITNESS:  Correct.

12 BY MR. PURCELL:

13      Q.   And San Diego doesn't have any way to get

14 that water to San Diego's facilities, other than

15 through Metropolitan's facilities; correct?

16           MR. CHATTERJEE:  Objection.  Lacks

17 foundation.

18           THE WITNESS:  That's my understanding.

19 BY MR. PURCELL:

20      Q.   Now, the Metropolitan facilities that

21 Metropolitan uses to convey water from the Imperial

22 Irrigation District, say, to San Diego's facilities,

23 those are -- that's typically full of other water;

24 correct?

25      A.   Well, Metropolitan doesn't deliver the water
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1 from the Imperial Irrigation District.  Metropolitan

2 takes the water at its Whitsett intake, which is not

3 part of the Imperial Irrigation System.

4      Q.   And the pipes, the Metropolitan pipes

5 between the Whitsett intake and the San Diego

6 facilities, those pipes are full of other water;

7 correct?

8      A.   The Colorado River Aqueduct and the State

9 Water Project and any other source of supply we have

10 is full of other -- is -- has other water associated

11 with it, not just the exchange water.

12      Q.   Right.  So the pipes aren't empty, is what

13 I'm getting at; is that right?

14      A.   No.  On occasion, when we have outages,

15 but . . .

16      Q.   Okay.  And so is there any way to convey the

17 canal lining and IID water from the Whitsett intake to

18 San Diego's facilities without commingling it with

19 other water?

20      A.   No, there's not.

21      Q.   Has Metropolitan ever distinguished between

22 the meaning of the phrase "purchase of water" for

23 preferential rights in the context of purchases of MWD

24 water versus the purchases of third-party water?

25           MR. CHATTERJEE:  Objection.  Calls for a
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1 legal conclusion.  Vague and ambiguous.

2           THE WITNESS:  No.

3 BY MR. PURCELL:

4      Q.   And why not?  Why doesn't it matter to Met

5 that the source of the water supply comes from a third

6 party?

7      A.   For purposes of assessing the member agency,

8 the cost to transport that water doesn't matter,

9 whether it's Metropolitan water or third-party water.

10           The mem -- the agency for whom the water's

11 being wheeled or transported is going to pay the

12 system access rate.  They're going to pay the water

13 stewardship rate.  Those are volumetric charges.

14 They're considered the purchase of water, and they're

15 excluded from the preferential rights calculation.

16           In addition, in a wheeling transaction

17 specifically, the agency wheeling would be charged the

18 actual cost of power.  That's also considered the

19 purchase of water and is excluded from preferential

20 rights.

21      Q.   Now, you've mentioned volumetric rates a

22 couple of times.

23      A.   Uh-huh.

24      Q.   What's a volumetric rate?

25      A.   It's a rate that's charged on a

PTX0514



Page 32

1 per-acre-foot basis.  It's based on the volume of

2 water that's delivered.

3      Q.   In Metropolitan's view, is there some

4 particular significance about a volumetric rate that

5 puts it within the category of the purchase of water

6 for purposes of the preferential rights calculation?

7      A.   Well, for purposes of the preferential

8 rights calculation, because of the change in 1984

9 to -- and the addition of Section 124.5, Metropolitan

10 was given the authority to add the two fixed charges.

11           Those two fixed charges were added to make

12 up for the loss of the property tax revenue, so

13 they're included.  And there are also fixed charges

14 that are paid by the member agency regardless of any

15 volumes used.

16           So the purchase of water has been -- is

17 generally accepted to be any volumetric rate that we

18 charge that's associated with volumes of water moved

19 and delivered.

20      Q.   And when you say "generally accepted," do

21 you mean generally accepted within Metropolitan or do

22 you mean something else?

23      A.   Within Metropolitan.

24      Q.   All right.  Are you aware of any source

25 outside of Metropolitan that generally accepts
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1 volumetric rates as necessarily being part of the

2 purchase of water?

3           MR. CHATTERJEE:  Objection to the extent it

4 calls for a legal conclusion on the case law.

5           THE WITNESS:  To my knowledge, "preferential

6 rights" is a pretty unique concept.

7 BY MR. PURCELL:

8      Q.   When you say "pretty unique," you mean

9 unique to Metropolitan?

10      A.   I believe it's unique to Metropolitan.  I'm

11 not aware of any other agency that has preferential

12 rights.

13      Q.   Now, a Metropolitan member agency can

14 exercise its preferential rights to water at any time

15 it wishes; correct?

16      A.   As far as I'm aware, no member agency has

17 ever exercised preferential rights, so it's unclear to

18 me the circumstances under which it would happen.

19      Q.   Fair enough.

20           When you say, "No member agency has

21 exercised its preferential rights," you mean no member

22 agency has ever demanded a volume of water from

23 Metropolitan by referring to its preferential rights?

24      A.   Correct.

25      Q.   Leaving that aside, whether or not it's ever
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1 happened --

2      A.   Uh-huh.

3      Q.   -- talking in terms of the agency's right to

4 do it, a member agency has the right to demand its

5 preferential right to water at any time?

6           MR. CHATTERJEE:  Objection.  Calls for a

7 legal conclusion.

8           THE WITNESS:  That's my understanding under

9 the statute.

10 BY MR. PURCELL:

11      Q.   Okay.  Now, are there circumstances in which

12 a member agency would lose its right to demand its

13 preferential right to water from Met?

14           MR. CHATTERJEE:  Objection.  Calls for a

15 legal conclusion.  Calls for speculation.

16           THE WITNESS:  I'm not aware of any.

17 BY MR. PURCELL:

18      Q.   Are you familiar with -- strike that.

19           You said that you're not aware of an agency

20 ever exercising its preferential rights with

21 Metropolitan.

22           Agencies do discuss the concept of

23 preferential rights with Metropolitan routinely, don't

24 they?

25      A.   I would not say routinely.
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1      Q.   Agencies do periodically request a

2 calculation from Metropolitan of their preferential

3 rights; correct?

4      A.   They have.

5      Q.   And you mentioned Mr. Butkovich is involved

6 in developing schedules that set forth each agency's

7 preferential rights --

8      A.   Correct.

9      Q.   -- is that correct?  Okay.

10           And Mr. Butkovich does that approximately

11 annually?

12      A.   Mr. Butkovich does perform that calculation

13 annually.

14      Q.   And then when Mr. Butkovich performs the

15 calculation of preferential rights, the output from

16 that is a spreadsheet or a schedule with -- listing

17 each agency's preferential rights?

18      A.   That's correct.

19      Q.   And what does Mr. Butkovich do with that

20 spreadsheet or schedule?  Does he forward it to the

21 member agencies?

22      A.   Generally, no.  I'm only aware of one

23 instance in maybe the last 10 years when it's actually

24 been provided to all the member agencies.  A few

25 member agencies ask for it.  They're provided the
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1 calculation, and that's all that's done with it.

2      Q.   The San Diego County Water Authority has

3 periodically requested a calculation of its

4 preferential rights from Met; correct?

5      A.   My understanding is that they ask for it

6 annually.

7      Q.   And Met provides it annually; correct?

8      A.   Correct.

9      Q.   And the City of Los Angeles has also

10 requested from Met a calculation of its preferential

11 rights, hasn't it?

12      A.   From time to time.

13      Q.   And Met has provided it from time to time,

14 when LA has requested it?

15      A.   Yes.

16      Q.   And other member agencies have also

17 requested calculation of their preferential rights?

18      A.   From time to time.

19      Q.   And again, Met has provided those

20 calculations from time to time?

21      A.   Correct.

22      Q.   Are you aware of any instance where a

23 Metropolitan member agency has made reference to its

24 preferential rights to water in discussing policy

25 issues with Met?
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1      A.   The only instance that I'm familiar with

2 where a member agency or agencies talked about

3 preferential rights was in the water supply allocation

4 plan, which Met implemented in 2008.

5      Q.   And what do you remember about member

6 agencies' discussion of their preferential rights in

7 connection with the adoption of the water supply --

8           MR. CHATTERJEE:  Lacks foundation.

9           (Reporter interruption for clarity of the

10           record.)

11 BY MR. PURCELL:

12      Q.   What do you remember about member agencies'

13 discussion about their preferential rights in

14 connection with development of the water supply

15 allocation plan?

16           MR. CHATTERJEE:  Lacks foundation.

17           THE WITNESS:  Metropolitan put together a

18 water supply allocation plan that recognized each

19 member agency's need for Metropolitan supplies.

20           There was a concern about preferential

21 rights, and it was incorporated into the water supply

22 allocation plan by ameliorating the penalty rate that

23 a member agency would pay if they exceeded their

24 allocation but were within their preferential right

25 for water.
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1 BY MR. PURCELL:

2      Q.   So the water supply allocation plan

3 specifically made reference to an agency's

4 preferential rights in calculation of this penalty

5 rate?

6      A.   Correct.

7      Q.   Are you familiar with the WSDM, the W-S-D-M,

8 plan?

9      A.   I am not part of the WSDM team.  The WSDM

10 plan is the Water Supply and Demand Management plan.

11 That is implemented by water systems operations and

12 our water resource management group.  Finance doesn't

13 participate in that plan.

14      Q.   Are you aware of any reference to

15 preferential rights, the concept of preferential

16 rights, in the WSDM plan?

17      A.   No, I'm not.

18           MR. CHATTERJEE:  Lacks foundation.  Go

19 ahead.

20           THE WITNESS:  No, I'm not.

21 BY MR. PURCELL:

22      Q.   Other than in reference to the water supply

23 allocation plan, are you aware of any other instance

24 where Met member agencies have made reference to their

25 preferential rights in policy discussions with Met?
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1           THE WITNESS:  No.

2 BY MR. PURCELL:

3      Q.   Are you aware of whether Met member agencies

4 factor in their preferential rights in setting their

5 own policy?

6      A.   No.

7           MR. CHATTERJEE:  Lacks foundation --

8 objection.  Lacks foundation.  Go ahead.

9           THE WITNESS:  No.

10 BY MR. PURCELL:

11      Q.   Do you have any feeling about whether

12 Metropolitan member agencies factor in their

13 preferential rights in determining the reliability of

14 their own future water supplies?

15           MR. CHATTERJEE:  Again, objection.  Lacks

16 foundation.  Asked and answered.

17           THE WITNESS:  No.

18 BY MR. PURCELL:

19      Q.   And you don't have any reason to doubt that

20 Met member agencies do, in fact, factor in their

21 preferential rights in determining the reliability of

22 their future water supplies, do you?

23           MR. CHATTERJEE:  Lacks foundation -- sorry.

24 Lacks foundation.  Calls for speculation.

25           THE WITNESS:  Could you repeat the question?
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1 BY MR. PURCELL:

2      Q.   Sure.  You don't have any reason to doubt

3 that Met member agencies factor in their preferential

4 rights to water in determining the reliability of

5 their own future water supplies?

6           MR. CHATTERJEE:  Objection.

7           THE WITNESS:  I have no knowledge.

8 BY MR. PURCELL:

9      Q.   And that's actually not my question.  You

10 don't have any reason to doubt that they do that, do

11 you?

12           MR. CHATTERJEE:  Again, objection.  Lacks

13 foundation.  Calls for speculation.

14           THE WITNESS:  No.

15 BY MR. PURCELL:

16      Q.   In fact, Metropolitan expects that its

17 member agencies are going to develop water supplies

18 other than the Metropolitan water supply; correct?

19      A.   Metropolitan provides incentives to member

20 agencies to develop local supplies.  So yes, we would

21 expect them to do that.

22      Q.   And Metropolitan also sometimes enters into

23 project contracts with member agencies for the

24 development of alternative local sources of supply;

25 correct?
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1      A.   I have no knowledge.

2      Q.   And do you know whether that sort of version

3 of the preferential rights spreadsheet was developed

4 after -- at some point after this?

5      A.   I do not know that.

6           MR. PURCELL:  I'd like to mark this as

7 Exhibit 143.

8           (Exhibit 143 is marked for identification

9           and is appended hereto.)

10 BY MR. PURCELL:

11      Q.   Actually, before we look at Exhibit 143,

12 going back to 142 for a second, the email at the top

13 of the page, Mr. Thomas writes, "Dennis you might also

14 send a copy of the spreadsheet to Brandon, as people

15 are going to be looking at the allocation formulas

16 more seriously now."

17           Do you see that?

18      A.   Uh-huh.

19      Q.   Do you have any understanding, based on your

20 knowledge and your work at Metropolitan, what

21 Mr. Thomas was referring to there?

22           MR. CHATTERJEE:  Objection.  Lacks

23 foundation.  Calls for speculation.

24           THE WITNESS:  Based on the date, which is

25 June 21st, 2007, this is right before the supply
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1 allocation plan went into effect.

2           2006 was a wet year, but 2007 was a very,

3 very dry year; and had we had a consecutive dry year,

4 we would have been in a supply allocation.  And we

5 were.  So there was probably a sensitivity to the

6 preferential rights formula, given how dry it was in

7 2007.

8 BY MR. PURCELL:

9      Q.   And given the concern about potential

10 allocations of money under the penalty rate that we

11 discussed earlier?

12      A.   I don't believe the water supply allocation

13 plan had been developed at this point in time.  The

14 concern might have been that we were still in the

15 process of developing the water supply allocation

16 plan, and probably the issue of preferential rights

17 was going to come up.

18      Q.   All right.  Thank you.  You can put that

19 document aside.

20           So looking at 143, this is an email chain

21 between Brian Thomas and Dennis Butkovich and others

22 in August of 2007.  And the first email at the

23 beginning of the chain from Mr. Butkovich attaches a

24 preliminary preferential rights calculation.

25           And you see Mr. Butkovich says he's received
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1 Metropolitan as controller, assistant controller,

2 auditor, et cetera, that he does not believe that the

3 schedule has ever been reviewed and/or audited."

4           Do you see that?

5      A.   Yes.

6      Q.   Is that your understanding, that the

7 preferential rights schedule at Metropolitan has never

8 been reviewed or audited?

9           MR. CHATTERJEE:  Objection.  "Reviewed" is

10 vague and ambiguous.

11           THE WITNESS:  The schedule is reviewed by me

12 when Dennis prepares it for me.  It hasn't been

13 audited in the sense that the Metropolitan auditor and

14 our external auditor have not reviewed the

15 calculation.

16 BY MR. PURCELL:

17      Q.   All right.  So --

18      A.   That's what's that means.

19      Q.   So Metropolitan has never had its external

20 auditor review its preferential rights calculation;

21 correct?

22      A.   Correct.

23      Q.   And Metropolitan has never had its internal

24 auditor review its preferential rights calculation;

25 correct?
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1      A.   He's never requested to review it, no.

2      Q.   Has anyone ever asked him to review, to your

3 knowledge?

4      A.   I'm not aware.

5      Q.   You say that you review the calculation --

6      A.   Uh-huh.

7      Q.   -- when Mr. Butkovich performs it; correct?

8      A.   Uh-huh.

9      Q.   Sorry.  You've got to say "yes" or "no" for

10 the court reporter.

11      A.   Yes.  Yes.

12      Q.   Thank you.  Thank you.

13      A.   Mr. Butkovich has reported to me since

14 December of 2012.  So when he did his calculation in

15 2012, I reviewed it.  I also reviewed it starting

16 early in 2011.

17      Q.   All right.  So starting in 2011, you

18 reviewed --

19      A.   Uh-huh.

20      Q.   -- Mr. Butkovich's calculation?

21      A.   Yes, I did.

22      Q.   Prior to 2011, are you aware of anyone at

23 Metropolitan reviewing Mr. Butkovich's calculation?

24           MR. CHATTERJEE:  Objection.  Lacks

25 foundation.
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1      Q.   And what about Mr. Sanchez?  Would the same

2 answer obtain?

3           MR. CHATTERJEE:  Again, lacks foundation.

4           THE WITNESS:  Yes.  I would not know whether

5 Jose reviewed it or not.

6 BY MR. PURCELL:

7      Q.   Since you became Mr. Butkovich's supervisor

8 in 2011, has anyone other than you reviewed

9 Mr. Butkovich's preferential rights calculation?

10      A.   No.

11      Q.   Have you ever requested anybody at

12 Metropolitan review the preferential rights

13 calculation?

14      A.   No.

15           MR. PURCELL:  I'd like to mark this as 144.

16           (Exhibit 144 is marked for identification

17           and is appended hereto.)

18 BY MR. PURCELL:

19      Q.   Ms. Skillman, have you ever seen Exhibit 144

20 before?

21      A.   I have.

22      Q.   And what is Exhibit 144?

23      A.   This is a letter from Karen Tachiki, who was

24 general counsel in 2008, to Kevin Wattier, who was the

25 general manager of one of our member agencies, Long
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1 Beach Water.  And it was providing her opinion of

2 Section 135, preferential rights, and how it

3 interacted with the water supply plan.

4      Q.   So this is the opinion of Metropolitan's

5 general counsel about the operation of Section 135?

6           MR. CHATTERJEE:  Objection.  Calls for legal

7 conclusion and lacks foundation.  The document speaks

8 for itself.

9           THE WITNESS:  Correct.

10 BY MR. PURCELL:

11      Q.   The first paragraph of this letter says, "I

12 understand from Jeff Kightlinger that you requested my

13 opinion whether an action by Metropolitan's board

14 adopting the proposed water supply allocation plan

15 would result in waiver of the member agencies'

16 preferential rights."

17           Do you see that?

18      A.   Correct.

19      Q.   And then skipping to the last paragraph,

20 Ms. Tachiki writes, "Because the preferential right to

21 purchase water is a member agency right, it is my

22 opinion that it is not subject to waiver by action of

23 the Metropolitan board.  Only the legislature which

24 granted this right to the member agencies may modify

25 or revoke it."
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1           Do you see that?

2      A.   Yes.

3      Q.   And is that still Metropolitan's opinion

4 regarding the nature of preferential rights?

5           MR. CHATTERJEE:  Objection.  Calls for a

6 legal conclusion and is barred by the Court's order.

7           THE WITNESS:  As far as I'm aware.

8 BY MR. PURCELL:

9      Q.   And then as a factual matter, Ms. Tachiki

10 writes, "Accordingly, it is my opinion that adoption

11 of the proposed supply allocation plan by

12 Metropolitan's board would not in any way revoke or

13 modify an agency's preferential rights."

14           Was that Metropolitan's intent in adopting

15 the water supply allocation plan, that it wouldn't

16 modify or revoke its agencies' preferential rights?

17           MR. CHATTERJEE:  Objection.  Lacks

18 foundation.  Calls for speculation.  Beyond the scope.

19           THE WITNESS:  The water supply allocation

20 plan didn't modify or revoke a member agency's

21 preferential right.

22 BY MR. PURCELL:

23      Q.   Are you familiar with California Water Code

24 Section 350?

25           MR. CHATTERJEE:  Objection.  Calls for a

PTX0514



Page 57

1      Q.   Has Metropolitan's board ever done that,

2 declared an emergency under Water Code Section 350?

3      A.   Not to my knowledge.

4      Q.   Are you familiar with Water Code --

5 California Water Code Section 375?

6      A.   No.

7      Q.   You're not.  And you're not familiar --

8 strike that.

9           Does Metropolitan have a view as to whether

10 Water Code Section 375 could supersede a member

11 agency's preferential rights to water?

12           MR. CHATTERJEE:  Objection.  Lacks

13 foundation.

14           THE WITNESS:  I'm not familiar with

15 Section 375 of the Water Code, so I can't opine on

16 that.

17 BY MR. PURCELL:

18      Q.   Are you aware of Metropolitan's board ever

19 having taken -- having taken any action pursuant to

20 Water Code Section 375?

21      A.   No.

22           MR. PURCELL:  Why don't we take a break.

23           THE VIDEOGRAPHER:  Okay.  We're off the

24 record.  Time is 10:02.

25           (Recess is taken.)
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1           THE VIDEOGRAPHER:  We're back on the record.

2 The time is 10:10.

3           MR. CHATTERJEE:  Back on the record.

4           THE WITNESS:  I want to make one statement

5 to clarify something I said earlier.

6           Just to clarify:  The water that's delivered

7 to the Water Authority under the exchange agreement is

8 exchange water, and it can come from any Metropolitan

9 source, and it is accepted by Metropolitan at

10 Whitsett.  It is not particularly identified as the

11 IID exchange water or the canal lining water, but it's

12 made available to Metropolitan.

13           MR. PURCELL:  I'd like to have the court

14 reporter mark this as Exhibit 145.

15           (Exhibit 145 is marked for identification

16           and is appended hereto.)

17 BY MR. PURCELL:

18      Q.   Ms. Skillman, do you recognize Exhibit 145?

19 Take a minute to look through it.

20      A.   I'm not familiar with it.  I wasn't at

21 Metropolitan at the time this was developed.

22      Q.   And this isn't a document that you reviewed

23 in preparation for your deposition?

24      A.   I don't recall reviewing it.

25      Q.   The same may be true of the next two
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1      LOS ANGELES, CALIFORNIA - SEPTEMBER 12, 2013

2                       9:39 A.M.

3           THE VIDEOGRAPHER:  Good morning.  This is

4 the video-recorded deposition of Brian Thomas in the

5 matter of the San Diego County Water Authority versus

6 Metropolitan Water District of Southern California, et

7 al.

8           The case number is CPF-10-510830 -- another

9 case number is CPF-12-512466 -- in the Superior Court

10 of the State of California, in and for the County of

11 San Francisco.

12           Today's date is September 12th, 2013.  The

13 time is 9:39 a.m.  The reporter -- the videographer

14 today is Kevin Crowley.  The reporter today is Lisa

15 O'Sullivan.

16           Counsel, could you please identify yourself

17 and whom you represent for the record, followed by the

18 reporter swearing in the witness?  Thank you.

19           MR. BRAUNIG:  Warren Braunig, from Keker &

20 Van Nest, on behalf of plaintiff San Diego County

21 Water Authority.  With me today is Bob Campbell, who

22 is a consultant for the Water Authority.

23           MR. WEST:  Colin West, Bingham McCutchen,

24 for the Metropolitan Water District of Southern

25 California.
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1           MR. VANDERHORST:  Joseph Vanderhorst, for

2 the Metropolitan Water District.

3           MS. CARSON:  On the line, this is Christine

4 Carson.  I represent Eastern Municipal Water District,

5 Western Municipal Water District, Western Basin Water

6 District, Las Virgenes Municipal Water District, and

7 Foothill Municipal Water District.

8                     BRIAN THOMAS,

9             having been first duly sworn,

10         was examined and testified as follows:

11                       EXAMINATION

12 BY MR. BRAUNIG:

13      Q.   Good morning, Mr. Thomas.  I introduced

14 myself to you before we went on the record, but I'm

15 Warren Braunig, and I am representing the San Diego

16 County Water Authority in this case.

17           Have you ever been deposed before?

18      A.   Yes.

19      Q.   How many times?

20      A.   I think four.

21      Q.   What cases have you been deposed in?

22      A.   I had a personnel action back in Riverside.

23 I was an expert witness in a litigation back when I

24 was in grad school.  And I was a witness in the '90s

25 for Metropolitan in a wheeling case.  And I can't
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1 before I start a new question, and I'll appreciate it

2 if you can wait until I've finished my question before

3 you give an answer.

4           Is that okay?

5      A.   Yes.

6      Q.   Okay.  There's counsel sitting next to you.

7 He may offer objections at certain points to

8 questions.  Unless you're instructed not to answer a

9 question, though, you should give an answer.

10           You understand that?

11      A.   Yes.

12      Q.   We will -- we'll try to take breaks every

13 hour, hour and a half or so, and we'll also take a

14 break for lunch.  If, at any point, though, you need a

15 restroom break or you need a break, just let me know.

16 So long as there's not a question pending, I'll

17 obviously try to accommodate you.

18           You understand today that you're under oath

19 when you're testifying?

20      A.   Yes.

21      Q.   Is there any reason that you're not able to

22 give your best truthful testimony today?

23      A.   No.

24      Q.   I want to address a couple of little

25 terminology issues before we get started.
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1           I may refer to the Metropolitan Water

2 District of Southern California as Met or Metropolitan

3 or MWD.  If I use one of those terms, you'll

4 understand what I'm talking about; right?

5      A.   Yes.

6      Q.   Okay.  And with respect to my client, the

7 San Diego County Water Authority, I may refer to them

8 at times as the Water Authority or as SDCWA.  And

9 you'll understand who I'm referring to when I use

10 those terms?

11      A.   Yes.

12      Q.   Okay.  And likewise, we're obviously going

13 to be talking about an exchange agreement.  If I

14 simply use the phrase "exchange agreement," that will

15 be referring to the 2003 exchange agreement.  If I'm

16 referring to the 1998 exchange agreement, I'll

17 specifically call it out as the '98 or 1998 exchange

18 agreement.

19           Is that okay?

20      A.   Okay.

21      Q.   Mr. Thomas, how are you presently employed?

22      A.   I work for a company called PFM, Public

23 Financial Management.  I'm in their -- it's the

24 largest independent financial advisor in the nation.

25 I'm the managing director in their Los Angeles office.
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1      Q.   And what do you do as a managing director

2 for PFM?

3      A.   A lot of things.  But among them, I provide

4 advice to public entities, water and wastewater

5 entities throughout the west, in terms of bond sales,

6 revenue requirements, budgets, financial modeling,

7 connection fees, water rates, wastewater rates,

8 organizational issues, among other things.

9           And then I also, as a managing director, am

10 responsible for managing the office personnel.

11      Q.   Okay.  Is it part of your role to testify in

12 litigation matters?

13      A.   I have not with PFM.

14      Q.   Okay.  Is PFM currently doing consulting

15 work for Metropolitan Water District?

16      A.   I have a contract with PFM, through PFM,

17 doing some work on some of their financings, yes.

18      Q.   Okay.  And what -- can you describe what the

19 nature of your current engagement with Metropolitan

20 is?

21      A.   Yeah.  It's traditional financial advisory

22 work, where we assist them as they issue debt,

23 negotiate letters of credit.  Most recently, it was a

24 revolving contract agreement that I assisted them

25 with.  We've also done work with them as we were
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1 considering how to deal with their postretirement

2 benefits.

3      Q.   Does PFM consult with Metropolitan about its

4 water rates?

5      A.   Not -- no.

6      Q.   And other than through this contract that

7 you said PFM has with Met, do you -- are you

8 performing any additional consulting work for

9 Metropolitan individually?

10      A.   Yes.

11      Q.   Okay.  And what's the nature of that?

12      A.   Doing this deposition.

13      Q.   Okay.  Other than participating in this

14 deposition, are you individually doing consulting work

15 for Metropolitan at this time?

16      A.   No.

17      Q.   Okay.  You described what your -- you

18 described this as a -- as a consulting engagement.

19 Are you being compensated for your time here today?

20      A.   Yes.

21      Q.   Okay.  At what rate?

22      A.   $350 an hour.

23      Q.   And were you also compensated for time that

24 you spent preparing for this deposition?

25      A.   I hope so.

PTX0515

chernandez
Highlight



Brian Thomas September 12, 2013

THORSNES LITIGATION SERVICES, LLC  |  877.771.3312  |  www.thorsnes.com

Page 14

1      Q.   At that same rate, $350 an hour?

2      A.   Yes.

3      Q.   Okay.  Other than -- other than the contract

4 that you described that PFM has with Metropolitan and

5 your involvement as a witness in this case, do you

6 have any other current involvement with Metropolitan?

7           MR. WEST:  Object.  Vague.

8           Go ahead and answer.

9           THE WITNESS:  Professionally?

10 BY MR. BRAUNIG:

11      Q.   Professionally.

12      A.   No.

13      Q.   You were previously employed by Met?

14      A.   Yes.

15      Q.   How long were you employed there?

16      A.   In total, about 17 years.

17      Q.   Okay.  And while you were -- while you were

18 there, the last role that you had at Metropolitan was

19 CFO, chief financial officer?

20      A.   Yes.

21      Q.   Is that right?

22      A.   I was the assistant general manager and

23 chief financial officer.

24      Q.   And what were -- what were your duties and

25 responsibilities as the assistant general manager and
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1 chief financial officer?

2           MR. WEST:  Object.  Compound.

3           You can answer.

4           THE WITNESS:  Traditional kind of senior

5 management, executive management duties.  The way I

6 would describe it is responsible for all financial

7 activities within the district, including, among other

8 things, the budget, rates and charges, debt

9 management, treasury management, accounts payable,

10 payroll, et cetera, financial planning, and other

11 general executive management activities.

12 BY MR. BRAUNIG:

13      Q.   Okay.  And prior -- when did you become

14 assistant general manager and CFO?

15           MR. WEST:  Object as compound.

16           You can go ahead and answer.

17           THE WITNESS:  2000.

18 BY MR. BRAUNIG:

19      Q.   Okay.  And when did you leave -- when did

20 you leave Metropolitan?

21      A.   2011.

22      Q.   Okay.  So for about eleven years.

23           For the six years prior to that, what was

24 your -- what was your role at Met?

25      A.   I actually -- when I was hired at
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1 Metropolitan initially, I was hired as the assistant

2 director of finance.  And then I was the assistant

3 chief of planning and resources for about almost five

4 years.

5      Q.   And prior to -- prior to working at Met,

6 where were you employed?

7      A.   I worked for the City of Riverside, where I

8 was the assistant utilities director for finance

9 administration.

10      Q.   Okay.  And was that the entire time from

11 grad school until you were employed by Met?

12      A.   No.

13      Q.   Okay.  Why don't you maybe sort of just give

14 me a quick summary of, sort of from the time you

15 graduated from school, the different positions that

16 you've held up till starting with Met.

17      A.   I was -- my initial position out of grad

18 school was as a power resource planning engineer for

19 the City of Anaheim Public Utilities.  Ultimately,

20 worked there for almost five years, where I was the --

21 in charge of their financial planning area, so I did

22 budgets rates and planning, rates and charges,

23 financial planning.

24           Then I moved to the City of Riverside, where

25 after about a year I got promoted to the assistant
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1 general manager position.

2           And then I went to River -- or to

3 Metropolitan as the assistant director of finance and

4 ultimately assistant in planning and resources.

5           In 1999, I left Metropolitan and went back

6 to the City of Anaheim Public Utilities Department as

7 their assistant general manager.  I was in charge of

8 power resources, finance administration.

9           And then I came back in middle of 2000.

10      Q.   Okay.  And can you describe for me your

11 educational background, where you got your degrees?

12      A.   Yes.

13      Q.   Would you do that, please?

14      A.   I have a degree in biology, bachelor of

15 science, from Cal Poly Pomona.  I have a bachelor of

16 science in economics from Cal Poly Pomona.  And I have

17 a master's and PhD in economics from the University of

18 California at Riverside.

19      Q.   You understand that you've been designated

20 by Metropolitan as its person most qualified to

21 testify on certain issues in this case; right?

22      A.   I understand it to be the person most

23 knowledgeable.  Yes.

24      Q.   And you understand that you're providing

25 testimony today in part as a designee of Metropolitan
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1 Water District?

2      A.   Yes.

3           MR. BRAUNIG:  Ask the court reporter,

4 please, to mark -- why don't we start at 100, since I

5 don't know where you guys left off yesterday.  So

6 we'll call this Exhibit 100.

7           (Exhibit 100 is marked for identification

8           and is appended hereto.)

9 BY MR. BRAUNIG:

10      Q.   The court reporter has marked as Exhibit 100

11 and handed to you a document entitled "Amended Notice

12 of Deposition of Person Most Knowledgeable of the

13 Metropolitan Water District of Southern California."

14           MR. WEST:  Excuse me.

15 BY MR. BRAUNIG:

16      Q.   Turning your attention to page 3, there is a

17 numbered 2.  It says:  The October 10th, 2003 amended

18 and restated agreement between the Metropolitan Water

19 District of Southern California and the San Diego

20 County Water Authority for the exchange of water, the

21 exchange agreement, including a series of subbullets,

22 a through f.

23           Now, you've seen Exhibit 100 before?

24      A.   Yes.

25      Q.   And you are -- you understand that you've
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1 been designated as Metropolitan's witness, its person

2 most qualified to testify about Topic 2a through f?

3      A.   Yes.

4      Q.   Okay.  Are you, in fact, the person most

5 qualified to testify about each of these subtopics?

6           MR. WEST:  Object as calls for a legal

7 conclusion.

8           You can answer.

9           THE WITNESS:  Yeah, I know a lot about this.

10 BY MR. BRAUNIG:

11      Q.   In terms of preparation for today's

12 deposition, what did you do to prepare to testify

13 about Topics 2a through f?

14      A.   I met with counsel.  I reviewed a number of

15 documents, including the '98 exchange agreement, the

16 2003 exchange agreement, a number of board letters,

17 some emails, some PowerPoint presentations that were

18 given in the past.  Talked with Jeff Kightlinger.

19      Q.   Okay.  Anything else?

20      A.   I'm sure there is, but mostly -- mostly

21 reviewing documents.

22      Q.   Okay.  You said you Met with counsel.  Who

23 did you meet with?

24      A.   Mr. Van Der Horst and Mr. West.

25      Q.   Okay.  And Mr. West is here representing you

PTX0515

chernandez
Highlight

chernandez
Highlight



Brian Thomas September 12, 2013

THORSNES LITIGATION SERVICES, LLC  |  877.771.3312  |  www.thorsnes.com

Page 28

1 Exhibit 101?

2           MR. WEST:  Object as calls for a legal

3 conclusion and vague.

4           But you can answer.

5           THE WITNESS:  I don't know.

6 BY MR. BRAUNIG:

7      Q.   Okay.  Can I ask you to turn to page 31 of

8 Exhibit 101 and specifically drawing your attention to

9 paragraph 13.6.

10           And I confess, I may switch back and forth

11 between calling them paragraphs and sections, but

12 you'll -- you understand what I mean when I use either

13 of those terms; right?

14      A.   Yes.

15      Q.   Okay.  Can you read Section 13.6 into the

16 record, please?

17      A.   Yes.  "Entire agreement.  This agreement

18 constitutes the final, complete, and exclusive

19 statement of the terms of the agreement between the

20 parties pertaining to its subject matter and

21 supersedes all prior and contemporaneous

22 understandings or agreements of the parties.

23           "Neither party has been induced to enter

24 into this agreement by, nor is either party relying

25 on, any representation or warranty outside those
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1 expressly set forth in this agreement."

2      Q.   Okay.  Does Metropolitan agree with the

3 statements in paragraph 13.6?

4           MR. WEST:  Object as calls for a legal

5 conclusion.

6           But you can go ahead and answer.

7           And vague.

8           THE WITNESS:  They executed the agreement.

9 BY MR. BRAUNIG:

10      Q.   Okay.  That's -- the question that I asked

11 is:  Does Metropolitan agree with the statements in

12 paragraph 13.6?

13           MR. WEST:  Same objection.  Legal conclusion

14 and vague.

15           You can answer.

16           THE WITNESS:  I assume they do, as they

17 executed the agreement.

18 BY MR. BRAUNIG:

19      Q.   Well, you're testifying today as -- let's

20 look at Exhibit 101.

21           You're testifying today as Metropolitan's

22 person most knowledgeable or person most qualified to

23 testify about Metropolitan's interpretation of the

24 exchange agreement; right?

25      A.   Yes.
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1      Q.   So when I ask you questions about the

2 interpretation of the exchange agreement, you

3 understand that you're giving testimony as

4 Metropolitan?

5      A.   Yes.

6      Q.   Okay.  So my question for you is:  Does

7 Metropolitan agree with the language in paragraph 13.6

8 of the exchange agreement?

9           MR. WEST:  Vague.  Legal conclusion.

10           You can answer.

11           THE WITNESS:  They executed the agreement,

12 so I assume they do.

13 BY MR. BRAUNIG:

14      Q.   To your knowledge, Metropolitan does not

15 dispute the terms of paragraph 13.6?

16      A.   Yes.

17      Q.   Yes, they do not dispute them?

18           MR. WEST:  Objection.  Vague.

19           THE WITNESS:  Yes.

20 BY MR. BRAUNIG:

21      Q.   Okay.  I'm just trying to make sure the

22 record is clear.

23           Does Metropolitan dispute the terms of

24 paragraph 13.6?

25           MR. WEST:  Object as vague and legal
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1 conclusion.

2           But you can go ahead and answer.

3           THE WITNESS:  No.

4 BY MR. BRAUNIG:

5      Q.   Okay.  Thank you.

6           During the negotiation of the exchange

7 agreement, Metropolitan was represented by counsel;

8 correct?

9      A.   Yes.

10      Q.   Okay.  Metropolitan had the opportunity to

11 make any changes that it wanted to before it signed,

12 subject to the agreement of the parties; correct?

13      A.   Yes.

14      Q.   Okay.  Some parts of -- many parts of this

15 2003 exchange agreement were heavily negotiated by the

16 parties?

17           MR. WEST:  Object as vague.

18           You can go ahead and answer.

19           THE WITNESS:  I'm sorry.  I didn't hear a

20 question.

21 BY MR. BRAUNIG:

22      Q.   Yeah.  The question was:  Weren't some parts

23 of this 2003 exchange agreement heavily negotiated by

24 the parties?

25           MR. WEST:  Object as vague.
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1           THE WITNESS:  Yes.

2 BY MR. BRAUNIG:

3      Q.   Okay.  Metropolitan would agree that this is

4 a -- the 2003 exchange agreement is a valid contract?

5           MR. WEST:  Object.  Calls for a legal

6 conclusion.  Overbroad.

7           You can answer.

8           THE WITNESS:  Yes.

9 BY MR. BRAUNIG:

10      Q.   And Metropolitan receives consideration for

11 the obligations that it takes on in this contract;

12 right?

13           MR. WEST:  Same objection.

14           You can go ahead and answer.

15           THE WITNESS:  Yes.

16 BY MR. BRAUNIG:

17      Q.   And to your knowledge, Metropolitan --

18 strike that.

19           Metropolitan has never informed the Water

20 Authority that this is not a valid contract, has it?

21      A.   Not to my knowledge.

22      Q.   Okay.  Let's go ahead and just mark, so that

23 we have it, the 1998 exchange agreement as well, in

24 case we want to refer to it.

25           MR. WEST:  Counsel, I don't want to step on
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1 Bates-stamped MDW2010-00448997 through 00449048.

2           And do you recognize Exhibit 102 as the 1998

3 agreement between Metropolitan and the Water Authority

4 concerning an exchange of water?

5      A.   Yes.

6      Q.   Okay.  What was your involvement in the

7 negotiation of the 2003 exchange agreement?

8           MR. WEST:  Object.  Vague.

9           You can answer.

10           THE WITNESS:  As the chief financial

11 officer, I participated in the evaluation primarily of

12 the price terms as we were amending the agreement.

13 BY MR. BRAUNIG:

14      Q.   And what does that mean, evaluation of the

15 price terms?  What sort of evaluation?

16      A.   I would be consulted, and I would provide

17 input in terms of the negotiations as they progressed,

18 as to, in particular, the cost of the exchange, what

19 Metropolitan would charge for the exchange, and

20 certain other terms within the agreement.

21      Q.   Okay.  Were you -- were you physically

22 present while the 2003 exchange agreement was being

23 negotiated?

24           MR. WEST:  Counsel, did you mean '98?

25           MR. BRAUNIG:  No, I'm talking about 2003.
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1           MR. WEST:  Okay.

2           THE WITNESS:  Occasionally.  Not very often.

3 BY MR. BRAUNIG:

4      Q.   Okay.  How many times do you think?

5      A.   A couple, three.

6      Q.   And were those face-to-face meetings or

7 telephonic meetings?

8      A.   Both.

9      Q.   Presumably, there were more than two or

10 three meetings at which this 2003 exchange agreement

11 was negotiated.  Would that be right?

12      A.   Yes.

13      Q.   Okay.  Who from Metropolitan took the lead

14 in negotiating the 2003 exchange agreement?

15      A.   Dennis Underwood and Jeff Kightlinger.

16      Q.   Are they the two people who were interfacing

17 directly with the Water Authority during the

18 negotiation?

19           MR. WEST:  Object.  Assumes facts not in

20 evidence.

21           You can go ahead and answer.

22           THE WITNESS:  Yes.

23 BY MR. BRAUNIG:

24      Q.   And who -- if you recall, who was

25 negotiating the 2003 exchange agreement for the Water
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1 Authority?

2           THE WITNESS:  I recall Maureen Stapleton,

3 Scott Slater.

4 BY MR. BRAUNIG:

5      Q.   Other than Mr. Underwood and

6 Mr. Kightlinger, was there anybody else who was

7 involved in negotiation of the exchange agreement for

8 Metropolitan?

9      A.   What do you mean by "involved"?

10      Q.   Who was actually doing the negotiating with

11 the Water Authority for -- as to the terms of the 2003

12 agreement?

13      A.   Ron Gastelum.

14           MR. WEST:  I'm going to object belatedly as

15 vague.

16 BY MR. BRAUNIG:

17      Q.   Anyone else?

18      A.   There were other participants, not

19 necessarily in every meeting, people like Jan Matusak

20 or Shane Chapman or myself.

21      Q.   And what was Jan Matusak's role?

22      A.   He --

23      Q.   Jan -- sorry.  Go ahead.

24      A.   He was one of our Colorado River experts, so

25 in terms of scheduling and different ways we could
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1 deal with the exchange.

2      Q.   And what was Shane Chapman's role at

3 Metropolitan at the time?

4      A.   Shane worked for me, and he was in charge of

5 budget and rates, financial planning.

6      Q.   You mentioned that you spoke with

7 Mr. Kightlinger in preparation for today.  Did you

8 speak with Mr. Underwood?

9      A.   No.

10      Q.   Is Mr. Underwood still alive?

11      A.   No.

12      Q.   Once I asked that, I thought I had heard

13 that, so I can understand that.

14           What about Mr. Gastelum, Ron Gastelum?

15      A.   No.

16      Q.   Did you speak with Jan Matusak?

17      A.   No.

18      Q.   Did you speak with Shane Chapman?

19      A.   No.

20      Q.   So your knowledge of the contents of the

21 negotiations, other than the meetings at which you

22 were present, is dependent on the conversations that

23 you had with Mr. Kightlinger?

24           MR. WEST:  Objection.  Misstates testimony.

25           THE WITNESS:  No.
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1 BY MR. BRAUNIG:

2      Q.   Okay.  Why not?

3      A.   Because I was involved and I was there.

4      Q.   You just testified you were only there for

5 two or three meetings; right?

6      A.   Yes.

7           MR. WEST:  Objection.  Misstates -- wait for

8 my objection.

9           Objection.  Misstates testimony.

10           Go ahead and answer.

11           THE WITNESS:  Yes.

12 BY MR. BRAUNIG:

13      Q.   Okay.  As to all of the other interactions

14 that constituted the negotiation of the 2003 exchange

15 agreement, what's your -- how do you know what went

16 on?

17      A.   I was briefed on a regular basis,

18 participated in meetings with the staff that were

19 involved, so I know what went on.

20      Q.   Okay.  When did the parties begin

21 negotiating the 2003 exchange agreement?

22      A.   Several years ahead.  It was a two- or

23 three-year process.

24      Q.   And how did that come about, that the

25 parties began to plan the 2003 exchange agreement?
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1      A.   The exchange agreement was a part of the QSA

2 negotiations, and it was one of the many documents

3 that were negotiated and many arrangements that were

4 done as a part of that entire settlement.

5      Q.   Okay.  And who initiated the process of

6 beginning the negotiation of the 2003 exchange

7 agreement?

8      A.   It was part of the QSA negotiations.  I

9 can't tell you which individual initiated that, who

10 said we ought to talk about this agreement today, but

11 all parties knew we were going to be looking at the

12 exchange agreement.

13      Q.   Okay.  And when did -- when did the parties

14 begin exchanging drafts of the -- of the 2003 exchange

15 agreement?

16      A.   I don't recall the exact date.

17      Q.   Now, the 2003 exchange agreement that was

18 finalized as Exhibit 101 came together pretty quickly;

19 isn't that right?

20           MR. WEST:  Object as vague.

21           But you can go ahead and answer.

22           THE WITNESS:  Relative to the length of the

23 negotiations, yes.

24 BY MR. BRAUNIG:

25      Q.   And why is that?
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1           MR. WEST:  Object.  Vague.

2           Go ahead and answer.

3           THE WITNESS:  I'm not entirely sure.  But

4 one reason was that we had an agreement to exchange

5 the IID transfer; and then as negotiations continued

6 with regard to the QSA and the exchange -- the QSA and

7 the resulting exchange agreement, a variety -- another

8 option relative to that agreement came up, and people

9 started to consider different options.

10 BY MR. BRAUNIG:

11      Q.   Okay.  What was -- what was that other

12 option?

13      A.   There was an option in which the Water

14 Authority would essentially step into Metropolitan's

15 shoes with regard to the canal lining projects and

16 receive those water supplies.  In exchange, the Water

17 Authority would agree to pay Metropolitan's full

18 wheeling rate.

19      Q.   Okay.  Why was -- why was Metropolitan

20 interested in engaging in this option that would --

21 that would allow the Water Authority to step into

22 Metropolitan's shoes on the canal lining arrangement?

23      A.   We -- it was an option to try and complete

24 the QSA negotiations.  It was a part of that bigger

25 package.  It was something that we perceived was of

PTX0515

chernandez
Highlight



Brian Thomas September 12, 2013

THORSNES LITIGATION SERVICES, LLC  |  877.771.3312  |  www.thorsnes.com

Page 48

1 BY MR. BRAUNIG:

2      Q.   Okay.  And the second sentence refers to the

3 fact that the Water Authority is also the largest

4 water purchaser from Metropolitan; right?

5      A.   Yes.

6      Q.   And these two sentences draw a distinction

7 between water that the Water Authority has purchased

8 from IID and water that the Water Authority purchases

9 from Metropolitan; correct?

10           MR. WEST:  Objection.  Misstates the

11 document.  Document speaks for itself.  Vague and

12 overbroad.

13           You can answer.

14           THE WITNESS:  No.

15 BY MR. BRAUNIG:

16      Q.   Okay.  Why not?  Well -- why not?

17      A.   The water purchased from Metropolitan could

18 include water that was provided through the transfer

19 agreement to Metropolitan.

20      Q.   Okay.  The exchange agreement relates to

21 water that the Water Authority purchased from IID,

22 though; correct?

23      A.   Correct.

24           MR. WEST:  Wait for my objection.

25 ///
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1 BY MR. BRAUNIG:

2      Q.   I want to turn your attention to the second

3 paragraph and specifically the last couple of

4 sentences of Section C on the top of page 60.

5           Okay.  Why don't you read that last sentence

6 into the record, the last sentence of Section C.

7      A.   "The price payable by SDCWA for conveyance

8 of these deliveries will be the charges set by

9 Metropolitan's board from time to time that are

10 applicable to the conveyance for wheeling/exchange of

11 water by Metropolitan on behalf of its member

12 agencies."

13      Q.   Is that sentence accurate?

14           MR. WEST:  Objection.  Vague.  Overbroad.

15 Compound.

16           You can answer.

17           THE WITNESS:  Yes.

18 BY MR. BRAUNIG:

19      Q.   Okay.  The price that the Water Authority

20 pays under the exchange agreement is for conveyance of

21 certain water; right?

22           MR. WEST:  Object.  Misstates the document.

23           You can go ahead and answer.

24           THE WITNESS:  It's for the conveyance of

25 water.
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1 BY MR. BRAUNIG:

2      Q.   And it's that same water that was purchased

3 from IID; right?

4      A.   Yes, the water that was exchanged.

5      Q.   And it's the same water?  That's the water

6 that was, as you testified a moment ago, the water

7 that was purchased from IID?

8           MR. WEST:  Object as vague.  Incoherent.

9           You can answer if you understand it.

10           THE WITNESS:  It's the charge for water that

11 was purchased by San Diego County Water Authority,

12 exchanged with Metropolitan.  And the way the

13 agreement works is it's a bucket-for-bucket exchange,

14 so Metropolitan delivers a like quantity of water.

15 BY MR. BRAUNIG:

16      Q.   Okay.  Thank you.

17           But the price that -- MWD's CAFR indicates

18 that the price that the Water Authority pays under the

19 exchange agreement is for conveyance; correct?

20           MR. WEST:  Objection.  Document speaks for

21 itself.

22           You can go ahead and answer.

23           THE WITNESS:  Yes.

24 BY MR. BRAUNIG:

25      Q.   Now, there's a -- as part of what you read,
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1 a similar arrangement as Metropolitan has with

2 San Diego or with other entities.

3 BY MR. BRAUNIG:

4      Q.   Wheeling and exchange are, for purposes of

5 this CAFR, basically the same thing; right?

6           MR. WEST:  Objection.  Misstates the

7 document.  Asked and answered.

8           You can go ahead and answer.

9           THE WITNESS:  I don't believe so.

10 BY MR. BRAUNIG:

11      Q.   All right.  And why is that?

12      A.   I think wheeling is very different than an

13 exchange.

14      Q.   How?

15      A.   In several ways.  I'm sure I'll forget parts

16 of it.

17           But in an exchange agreement, typically what

18 happens is somebody will offer up a supply of water at

19 point A and somebody will agree to deliver a like

20 amount or twice the amount or some other level at

21 another place, from a different supply potentially.

22           Typically when we think about wheeling, we

23 think about picking up a bucket of water here and

24 delivering it through various facilities for receipt

25 at another point in time.
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1           And the arrangements, the pricing, could be

2 different.  The scheduling of deliveries could be

3 different.  The water quality considerations could be

4 different.  The losses could be different, among other

5 things.

6      Q.   Now, has Metropolitan --

7           MR. WEST:  I'm sorry.  Were you done with

8 your answer?

9           THE WITNESS:  Yes.

10 BY MR. BRAUNIG:

11      Q.   Has Metropolitan ever done a wheeling

12 agreement in which it literally takes a bucket of

13 water and delivers that water to some third party?

14      A.   Yes.

15      Q.   When was that?

16      A.   In the late '80s, early '90s, Metropolitan

17 had a wheeling agreement with -- I think it's Santa

18 Barbara/Ventura County, in which it delivered water on

19 their behalf.

20           Metropolitan, in the -- I want to say the

21 late '90s, could be early 2000s, had an agreement with

22 Western Water and Santa Margarita Water District in

23 which it delivered water, wheeled water.

24      Q.   And that was they literally shut off -- they

25 shut off a pipe, took water from one place and moved
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1 Metropolitan -- does the difference have something to

2 do with whether or not the water is commingled with

3 other Metropolitan water?

4           MR. WEST:  I'm going to object as vague and

5 to the extent that it calls for a legal conclusion.

6           But you can go ahead and answer.

7           THE WITNESS:  No.

8 BY MR. BRAUNIG:

9      Q.   Okay.  What is the distinction, then,

10 between exchange and wheeling that you're -- that

11 you're drawing?

12           MR. WEST:  Vague.  Legal conclusion.

13           Go ahead and answer.

14           THE WITNESS:  The primary difference is, in

15 the terms of how the water is treated, both from an

16 accounting perspective and an operational perspective,

17 the water that is wheeled, as I said, is typically

18 subject to delivery constraints, capacity constraints,

19 timing, the cost of power could be charged

20 differently, and losses.

21           And conceptually, what's happening is you're

22 introducing water at point A and delivering it to

23 point B, and you take account of that path and the

24 activities that occur as that moves through the

25 system.
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1           An exchange agreement -- and Metropolitan

2 has several exchange agreements whereby water is

3 delivered to a particular point in exchange for

4 delivery at another point.

5 BY MR. BRAUNIG:

6      Q.   Okay.  And turning your attention back to

7 the sentence at the end of Section C, the price that

8 the Water Authority -- according to Metropolitan's

9 CAFR, the price that the Water Authority pays for

10 conveyance will be the same charges that are set for

11 the conveyance or wheeling or exchange of water by

12 Metropolitan on behalf of other member agencies;

13 right?

14           MR. WEST:  Objection.  Vague.  The document

15 speaks for itself.

16           You can go ahead and answer.

17           THE WITNESS:  Yes.

18 BY MR. BRAUNIG:

19      Q.   From a -- from a pricing perspective,

20 whether it's conveyance or wheeling or exchange,

21 however it's characterized, the charges are the same;

22 right?

23      A.   No.  For the exchange agreement with

24 San Diego, the price was negotiated, and that

25 negotiated price was to be equal to the price that

PTX0515

chernandez
Highlight

chernandez
Highlight



Brian Thomas September 12, 2013

THORSNES LITIGATION SERVICES, LLC  |  877.771.3312  |  www.thorsnes.com

Page 58

1 Metropolitan charged for conveyance.

2      Q.   That Metropolitan charged for conveyance or

3 wheeling or exchange, according to this document;

4 right?

5           MR. WEST:  The document speaks for itself.

6           THE WITNESS:  For conveyance.

7           (Sotto voce discussion.)

8           MR. WEST:  I'm trying not to hear, Counsel,

9 but you're whispering a little louder than you think.

10           MR. BRAUNIG:  Thanks.

11           MR. WEST:  Don't sweat it.

12           MR. BRAUNIG:  It's a small room.  We're kind

13 of close to each other.

14           MR. WEST:  Good time for a break?

15           MR. BRAUNIG:  Yeah, it's a good time for a

16 break.  Let's go off the record.

17           THE VIDEOGRAPHER:  Going off the record.

18 The time is 10:47.

19           (Recess is taken.)

20           THE VIDEOGRAPHER:  We're back on the record.

21 The time is 11:04.

22 BY MR. BRAUNIG:

23      Q.   Mr. Thomas, I want to draw your attention

24 back to Exhibit 101, which is the 2003 exchange

25 agreement, and specifically the price term, Section
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1 which it could -- it allocates the cost of conveyance

2 in its system to convey water on behalf of its member

3 agencies.

4           It has also -- could have a wheeling

5 agreement that could incorporate some or all of those

6 elements plus others, depending on the circumstances,

7 because oftentimes wheeling agreements are also

8 negotiated, and prices can be determined separately.

9           Met has attempted to make it clear as to

10 what it would charge for conveying water, whether

11 Metropolitan water or water from others on behalf of

12 its members, and has a policy at this point that it

13 would convey that at the same cost.

14 BY MR. BRAUNIG:

15      Q.   Okay.  The term "conveyance" is not defined

16 in the exchange agreement, is it?

17           MR. WEST:  Objection.  The document speaks

18 for itself.

19           You can go ahead and answer.

20           THE WITNESS:  No.

21 BY MR. BRAUNIG:

22      Q.   What does -- what does "conveyance" mean in

23 Section 5.2 of the exchange agreement?

24      A.   The movement or transportation of water.

25      Q.   Conveyance is a defined functional category
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1           Okay.  We need to change the tape, so why

2 don't we go off the record.

3           THE VIDEOGRAPHER:  Okay.  This ends Media

4 Number 1 in the deposition of Brian Thomas.  We are

5 off the record at 11:50.

6           (Recess taken.)

7           THE VIDEOGRAPHER:  This begins Media

8 Number 2 of the deposition of Brian Thomas.  We are on

9 the record at 12:01.

10 BY MR. BRAUNIG:

11      Q.   Turning your attention back to Section 5.2

12 of Exhibit 101, why didn't -- why didn't the agreement

13 specify what the applicable laws and regulations were?

14           MR. WEST:  Object.  Calls for speculation.

15           Go ahead and answer.

16           THE WITNESS:  This was language that we had

17 carried from the '98 agreement, and neither party

18 thought it was necessary to list out the laws.

19 BY MR. BRAUNIG:

20      Q.   Did the parties discuss, during the

21 negotiation, what laws and regulations applied?

22      A.   I don't recall.

23      Q.   But the idea, would you agree, is that

24 whatever the applicable laws and regulations are that

25 apply to the conveyance of water, those apply to the
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1 price in the exchange agreement?

2           MR. WEST:  Objection.  Misstates the

3 document.

4           THE WITNESS:  I would say that the price --

5 the charge or charges would be consistent with

6 applicable law.  That's what it says.

7 BY MR. BRAUNIG:

8      Q.   Right.  Okay.  And if the charge -- if

9 Metropolitan's charges for the conveyance of water are

10 not consistent with applicable law, that would breach

11 the exchange agreement; correct?

12           MR. WEST:  Calls for a legal conclusion.

13           You can go ahead and answer.

14           THE WITNESS:  We thought that Metropolitan

15 would always charge rates that were consistent with

16 the law.

17 BY MR. BRAUNIG:

18      Q.   I don't doubt that.  My question is:  If the

19 meaning of Section 5.2 is that if Metropolitan's rates

20 are not set, Metropolitan's rates for conveyance are

21 not consistent with applicable law, Metropolitan has

22 breached the -- 5.2 of the exchange agreement?

23           MR. WEST:  Legal conclusion and misstates

24 the document.

25           You can go ahead and answer.
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1           THE WITNESS:  I'm not a lawyer, but it

2 wouldn't be consistent with the document and what the

3 agreement was.

4 BY MR. BRAUNIG:

5      Q.   Why not?

6           MR. WEST:  Same objection.

7 BY MR. BRAUNIG:

8      Q.   I'm just trying to make sure I understand

9 your question.  Is the -- let me ask it a different

10 way.

11           Is the -- is the agreement in Section 5.2

12 that, to comply with its obligations under the

13 exchange agreement, Met must set lawful rates for the

14 conveyance of water?

15           MR. WEST:  Objection.  Document speaks for

16 itself.  Legal conclusion.

17           You can go ahead and answer.

18           THE WITNESS:  Yes.

19 BY MR. BRAUNIG:

20      Q.   Okay.  So if Met doesn't set its rates in a

21 lawful way, that would be in violation of Section 5.2?

22           MR. WEST:  Objection.  Legal conclusion.

23 Misstates the document.

24           You can go ahead and answer.

25           THE WITNESS:  As I say, I'm not a lawyer,
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1 but yeah.

2 BY MR. BRAUNIG:

3      Q.   The charges -- the charge or charges set by

4 Metropolitan's board of directors generally applicable

5 to the conveyance of water, that's Met's wheeling

6 rate, isn't it?

7           MR. WEST:  Objection.  Misstates the

8 document.

9           THE WITNESS:  No.  As I said earlier, it's

10 the -- it's the rates and charges that Metropolitan

11 assesses and collects from its member agencies to

12 convey water.

13 BY MR. BRAUNIG:

14      Q.   So Metropolitan's position is that the rates

15 generally applicable to the conveyance of water do not

16 include Met's wheeling rate?

17           MR. WEST:  Objection.  Vague.  Calls for a

18 legal conclusion and misstates the document.

19           THE WITNESS:  As noted earlier, Metropolitan

20 will convey third-party water, wheel water, at the

21 rates that we discussed earlier.  And those rates

22 would certainly be consistent with applicable law.

23 BY MR. BRAUNIG:

24      Q.   And those are -- those are rates that are

25 generally applicable to the conveyance of water, are
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1 they not?

2           MR. WEST:  Objection.  Vague.  Overbroad.

3           You can go ahead and answer.

4           THE WITNESS:  Yes.

5 BY MR. BRAUNIG:

6      Q.   When the parties were negotiating, they

7 talked about the fact that the Water Authority was

8 going to be paying Met's wheeling rate, didn't they?

9      A.   Yes, Met's full wheeling rate.

10      Q.   So presumably, that means that the rates --

11 the charge or charges set by Metropolitan's board of

12 directors, pursuant to applicable law and regulation,

13 and generally applicable to the conveyance of water,

14 means Met's wheeling rate?

15           MR. WEST:  Objection.  Calls for a legal

16 conclusion.  Misstates the document.

17           You can go ahead and answer.

18           THE WITNESS:  Generally applicable to the

19 conveyance of water by Metropolitan.

20 BY MR. BRAUNIG:

21      Q.   Right.

22      A.   Yes.

23      Q.   So the expectation of the parties, under

24 Section 5.2, was that the Water Authority would be

25 paying Met's wheeling rate?
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1           MR. WEST:  Objection.  Misstates the

2 document.  Calls for speculation.  Legal conclusion.

3           Go ahead and answer.

4           THE WITNESS:  I don't know what San Diego's

5 expectations were, but what we said was they will pay

6 the rate set by Met to convey water to its member

7 agencies.

8 BY MR. BRAUNIG:

9      Q.   That's not -- well, didn't Metropolitan

10 actually tell -- didn't Metropolitan actually say at

11 the time of the agreement that it was going to be

12 charging the Water Authority its wheeling rate?

13           MR. WEST:  Objection.  Speculation.

14           Go ahead and answer.

15           THE WITNESS:  It would be the full wheeling

16 rate.

17 BY MR. BRAUNIG:

18      Q.   Right.  San Diego was going to pay -- under

19 Section 5.2, was going to pay Met's wheeling rate?

20           MR. WEST:  Objection.  Misstates testimony.

21           You can go ahead and answer.

22           THE WITNESS:  Section 5.2 says generally

23 applicable to the conveyance of water.

24 BY MR. BRAUNIG:

25      Q.   And -- sorry.  I didn't mean to interrupt
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1 BY MR. BRAUNIG:

2      Q.   That's correct?

3      A.   Yes.

4      Q.   Now, why does the water -- why does

5 Metropolitan charge a different power rate under the

6 exchange agreement than it does as part of its normal

7 wheeling rate?

8           MR. WEST:  Object.  Legal conclusion.

9 Speculation.

10           You can answer.

11           THE WITNESS:  The primary reason:  It is, as

12 I mentioned, a negotiated agreement.  It is an

13 exchange agreement.  And we believe that it would be

14 reflective, and to the Water Authority's benefit,

15 frankly, to charge the system power rate for the

16 delivery of the exchange water.

17           MR. BRAUNIG:  Let's mark as Exhibit 109 --

18 I'll ask the court reporter, please, to mark as

19 Exhibit 109 MDW2010-00274439.

20           (Exhibit 109 is marked for identification

21           and is appended hereto.)

22           MR. WEST:  Counsel, what's this number

23 again?

24           MR. BRAUNIG:  109.

25           MR. WEST:  Thanks, man.
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1 BY MR. BRAUNIG:

2      Q.   Exhibit 109 is a -- I can't remember if I

3 already said the -- I did.  I already identified it by

4 Bates number.

5           This is a true and accurate copy of an

6 email -- it's a forwarding of an email, but it's

7 your -- it's an email that you sent on January 30th,

8 2004; is that correct?

9      A.   It appears to be.

10      Q.   Okay.  And what's the subject of the -- I'm

11 not asking the subject line.  What are you -- what are

12 you -- in Exhibit 109, what is it that you're

13 discussing with Harry Ruzgerian, Shane Chapman, and

14 Steven Arakawa?

15      A.   We're talking about the power rate that

16 would be charged within the exchange agreement

17 compared to that which Metropolitan charged Mexico to

18 wheel water.

19      Q.   Okay.  And with respect to the -- with

20 respect to the Water Authority and the exchange

21 agreement, you write that Metropolitan would exchange

22 water at the prevailing wheeling rate plus the cost of

23 power; correct?

24      A.   Yes.

25      Q.   Okay.  And that's -- that's Metropolitan's
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1 understanding of how it is charging the Water

2 Authority under the -- under the exchange agreement?

3      A.   That we are charging the system access rate,

4 the water stewardship fee, plus the power rate, yes.

5      Q.   Okay.  And the reason for that is because,

6 for billing purposes, that would be easiest?

7           MR. WEST:  Objection.  Misstates testimony.

8           THE WITNESS:  That was clearer.  Yes.

9 BY MR. BRAUNIG:

10      Q.   Yes.  So in other words, the reason that

11 Metropolitan charges the system power rate instead of

12 an incremental power rate is because, for billing

13 purposes, that's easier?

14      A.   That's one reason.

15      Q.   Okay.  And what are the other reasons?

16      A.   It's fair.

17      Q.   It's fair.  Why is it fair?

18      A.   It's an exchange agreement.

19      Q.   Other than fairness and ease of billing, are

20 there any other reasons why Metropolitan charges the

21 system power rate instead of an incremental power

22 rate?

23      A.   There could be others that I haven't thought

24 of.

25      Q.   Okay.  But sitting here as Metropolitan's
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1 person most qualified to testify about -- about issues

2 relating to the exchange agreement, Metropolitan is

3 not aware of any other reasons why it charges the

4 system power rate instead of an incremental power

5 rate?

6      A.   I can't think of one right now.

7      Q.   And the reason -- is the reason that it

8 would be easier because figuring out the incremental

9 power rate associated with this particular agreement

10 would be challenging?

11      A.   No.  It would be more difficult than using

12 the system power rate, but it could be done.

13      Q.   Has Metropolitan attempted to determine what

14 the incremental power rate is for the Water

15 Authority's -- for the IID water under the exchange

16 agreement?

17      A.   I'm not aware that we have, because of the

18 way the water is scheduled.

19      Q.   What do you mean, when you say "because of

20 the way the water is scheduled"?

21      A.   Within the context of the agreement, a

22 certain amount of water is provided to Metropolitan on

23 an annual basis at Metropolitan's intake.

24           Metropolitan will then deliver a like

25 quantity of water from any source.  And as a result of
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1 that, it is ex -- it is not -- you can't really -- you

2 could, but we would not attribute an incremental cost

3 of power.  You'd have to look at both systems to

4 figure out what that incremental cost of power was.

5 And it probably -- it's, as I indicated, fair, makes

6 sense to deliver water at the power rate.

7      Q.   Is it financially advantageous to

8 Metropolitan to charge the system power rate instead

9 of an incremental power rate?

10      A.   No.

11      Q.   Have you done analysis to confirm that?  Has

12 Metropolitan done analysis to confirm that?

13      A.   We've done analysis on other proposals as to

14 the incremental cost of power associated, as an

15 example, with the cost to move the western water.

16      Q.   Okay.  But Metropolitan hasn't done any

17 particular analysis to determine whether its

18 advantages to one side or the other is just a wash

19 with respect to the power component of the price in

20 the exchange agreement?

21           MR. WEST:  Misstates the document, vague,

22 overbroad.

23           You can go ahead and answer.

24           THE WITNESS:  The power component within the

25 context of the exchange agreement, we haven't come up
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1 with a methodology.  We discussed a number of

2 methodologies, but that's not what we charge.  So I'm

3 not aware of a study.  There may be one.

4 BY MR. BRAUNIG:

5      Q.   And the exchange agreement doesn't require

6 that Metropolitan use one power rate or another power

7 rate, does it?

8      A.   No.

9           MR. BRAUNIG:  I think this is a good time to

10 take a break.  Can we go off the record?

11           THE VIDEOGRAPHER:  We're off the record.

12 The time is 12:44.

13           (Lunch recess is taken.)

14

15

16

17

18

19

20

21

22

23

24

25
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1            A F T E R N O O N  S E S S I O N

2           THE VIDEOGRAPHER:  We're back on the record.

3 The time is 2:08.

4 BY MR. BRAUNIG:

5      Q.   Good afternoon, Mr. Thomas.  You understand

6 that you're still under oath; correct?

7      A.   Yes.

8           (Reporter interruption for clarity of the

9           record.)

10      Q.   I want you to -- I would ask you, please, to

11 turn back to Exhibit 101 and paragraph 5.2 of

12 Exhibit 101, the 2003 exchange agreement.

13           On the second -- on the page that goes over

14 onto -- spills over onto page 17, there is phrasing

15 that begins "For the term of this agreement" on the

16 second line.  Do you see that?

17      A.   I do.

18      Q.   Okay.  Could you please read -- read that

19 sentence, up to the semicolon, onto the record?

20      A.   "For the term of this agreement, neither

21 SDCWA nor Metropolitan shall seek or support, in any

22 legislative, administrative, or judicial form, any

23 change in the form, substance, or interpretation of

24 any applicable law or regulation, including the

25 Administrative Code, in effect on the day of this
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1 BY MR. BRAUNIG:

2      Q.   Okay.  Any other specific ones?

3      A.   There might --

4           MR. WEST:  Same objection.  Vague and

5 overbroad.

6           Go ahead and answer.

7           THE WITNESS:  There might be.  I just don't

8 recall.

9 BY MR. BRAUNIG:

10      Q.   Okay.  Then I want you to skip down from the

11 first "Provided, however" clause to the "Provided,

12 further" clause.

13           And could you read that up to the next

14 semicolon?

15      A.   "Provided, further, that, A, after

16 conclusion -- after the conclusion of the first five

17 years, nothing herein shall preclude SDCWA from

18 contesting, in an administrative or judicial forum,

19 whether such charge or charges have been set in

20 accordance with applicable law and regulation."

21      Q.   That's good.  What does that clause mean?

22           MR. WEST:  Same objection.  Vague.

23 Overbroad.  Calls for a legal conclusion.

24           You can go ahead and answer.

25           THE WITNESS:  What it says:  That after the
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1 fifth year, San Diego could contest, in a judicial

2 form or administrative form, whether Met's rates and

3 charges are consistent with the applicable laws and

4 regulations.

5 BY MR. BRAUNIG:

6      Q.   Okay.  And Metropolitan's understanding, at

7 the time it signed the exchange agreement, was that

8 after five years, the Water Authority could file a

9 lawsuit to challenge its rates?

10           MR. WEST:  Objection.  Speculation.

11           Go ahead and answer.

12           THE WITNESS:  That's what it said, that the

13 Water Authority would be afforded that opportunity to

14 address its concerns.

15 BY MR. BRAUNIG:

16      Q.   That was Met's understanding at the time it

17 signed the exchange agreement?

18           MR. WEST:  Same objection.

19           THE WITNESS:  Yes, and that's what it says.

20 BY MR. BRAUNIG:

21      Q.   So this Section 5.2 allows the Water

22 Authority to do what it has done in this case, so long

23 as it waited five years to do so?

24           MR. WEST:  Objection.  Calls for a legal

25 conclusion.  Overbroad.
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1           THE WITNESS:  Yes.

2 BY MR. BRAUNIG:

3      Q.   Now, I want to draw your attention to

4 Section 11.1, which is on page -- looks like you found

5 it before I did.  Section -- page 24.

6           This is a -- this is a paragraph under a

7 heading called "Dispute Resolution"; right?

8      A.   Yes.

9      Q.   Okay.  And this paragraph also includes the

10 language that, "Provided, however, that SDCWA shall

11 not dispute whether the price determined pursuant to

12 paragraph 5.2 for the first five years of this

13 agreement was determined in accordance with applicable

14 law or regulation."

15           That's what -- that's what it says.  My

16 question is:  Why did -- why did the parties put this

17 language in Section 11.1 as well?

18           MR. WEST:  Objection.  Misstates the

19 document.

20           You can go ahead and answer.

21           THE WITNESS:  I believe this section was

22 intended to encourage the parties to try and resolve

23 any price disputes through either negotiation or other

24 forms, but clearly that -- it provided that if that

25 failed, San Diego still had its -- the rights that
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1 were provided to it in the prior section.

2 BY MR. BRAUNIG:

3      Q.   Section 11.1 makes clear that the Water

4 Authority could only do that, could only challenge the

5 determination of price under the exchange agreement,

6 after five years; correct?

7           MR. WEST:  Object as that misstates the

8 document.

9           You can go ahead and answer.

10           Could I have that question read back,

11 please?

12           (Record is read as follows:)

13          "Q.    Section 11.1 makes clear that the

14     Water Authority could only do that, could only

15     challenge the determination of price under the

16     exchange agreement, after five years; correct?"

17           MR. WEST:  Same objection.

18           THE WITNESS:  Well, it says that San Diego

19 shall not dispute whether the price determined for the

20 first five years is determined in accordance with

21 applicable law.

22           It could raise issues; could raise concerns;

23 could have, and often did, raise issues with how rates

24 and charges were assessed.  But after five years, they

25 could avail themselves of legal remedies.
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1 BY MR. BRAUNIG:

2      Q.   Right.

3      A.   This is about --

4      Q.   I'm asking about the second piece, the

5 limitation that says the "Provided, further" language.

6           And my question, so that I can ask you a

7 clean question, is:  Which party negotiated for this

8 second limitation, this "Provided, further, that after

9 the conclusion of five years, nothing shall preclude

10 the Water Authority from contesting whether such

11 charge or charges have been set in accordance with

12 applicable law and regulations"?

13      A.   I think both parties negotiated over that

14 provision.

15      Q.   Did -- in the negotiation process, did

16 Metropolitan seek to prohibit any legal challenge to

17 Metropolitan's rate over the entire course of the --

18 over the entire lifetime of the exchange agreement?

19      A.   That was our initial offer.

20      Q.   Okay.  And how did the Water Authority

21 respond to that offer?

22      A.   They sought a shorter time period.

23      Q.   Okay.  And they sought five years?

24      A.   I believe they sought zero to start with.

25      Q.   Okay.  And the parties compromised at this
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1 five-year period in which the Water Authority couldn't

2 bring suit to challenge Metropolitan's rates; correct?

3      A.   Yes.

4      Q.   That was a compromise by both parties?

5      A.   Yeah.

6           MR. BRAUNIG:  We're up to 110; is that

7 right?

8           (Exhibit 110 is marked for identification

9           and is appended hereto.)

10           MR. WEST:  Hold on a second.

11 BY MR. BRAUNIG:

12      Q.   Okay.  Exhibit 110 is a multipage document

13 Bates-stamped MDW2010-00446428 through 430.  Do you

14 have that in front of you?

15      A.   I do.

16      Q.   Okay.  What is Exhibit 110?

17      A.   It's an email from Carmen Bermudez to a

18 whole group of people with regard to the QSA

19 settlement proposal that has the QSA -- a draft of a

20 QSA settlement proposal.  Looks like bullet points.

21      Q.   Okay.  And this is a -- this is a document,

22 Exhibit 110, that you've seen before, this QSA

23 settlement proposal?

24      A.   I did.

25      Q.   Okay.  And as you said, this summarizes the
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1 conveyance fee was set by Metropolitan's board in the

2 manner that we have described.  We understood that

3 San Diego could challenge how those rates and charges

4 were set.

5 BY MR. BRAUNIG:

6      Q.   Okay.  At the -- at the time that the

7 parties entered the exchange agreement, MWD knew that

8 the Water Authority had some existing concerns about

9 the allocation of costs in Met's rates; right?

10           MR. WEST:  Objection as vague.

11           You can go ahead and answer.

12           THE WITNESS:  Yes.

13 BY MR. BRAUNIG:

14      Q.   There was a dispute that had been going on

15 that the Water Authority had -- that the Water

16 Authority had raised before about the allocation of

17 State Water Project costs into the system access rate?

18           MR. WEST:  Objection.  Vague as to time.

19           But you can go ahead and answer.

20           THE WITNESS:  In terms of as Metropolitan

21 set its unbundled rate structure, they raised a

22 concern about the allocation of costs that would be

23 included in the system access rate, including the

24 State Water Project costs.

25 ///
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1 BY MR. BRAUNIG:

2      Q.   And Water Authority had raised that issue

3 only about six months before, six months before the

4 exchange agreement was signed; isn't that right?

5           MR. WEST:  Objection.  Vague.  And vague as

6 to time.

7           But you can go ahead and answer.

8           THE WITNESS:  I don't remember what the time

9 period was.

10           MR. BRAUNIG:  Okay.  Ask the court reporter

11 to mark this as Exhibit 111.

12           (Exhibit 111 is marked for identification

13           and is appended hereto.)

14 BY MR. BRAUNIG:

15      Q.   111 is a multipage document Bates-stamped

16 SDCWA2010-2012 underscore 00012997 through 999,

17 through 12999.

18           Exhibit 111 is a letter from the general

19 manager of the Water Authority to the general manager

20 listed here as the president and CEO of Metropolitan,

21 Ron Gastelum, correct, on February 10th, 2003?

22      A.   Yes.

23      Q.   Okay.  And if you look on page 2, under the

24 paragraph entitled "Water Delivery Costs," the Water

25 Authority raised at this time its concerns with the
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1 inclusion of the State Water -- the State Water

2 Project costs in Metropolitan's system access rate?

3           MR. WEST:  Object as misstates the document.

4           You can go ahead and answer.

5           THE WITNESS:  Yes.  The Water Authority

6 objects to the inclusion of a significant water supply

7 costs -- of significant water supply costs, for

8 example, State Water Project, as part of

9 Metropolitan's system access rate, never saying it was

10 illegal.

11           MR. BRAUNIG:  Okay.

12           MR. WEST:  I'm going to let the record

13 reflect the witness was reading from the document

14 except up until the point that's "never saying it was

15 illegal."

16 BY MR. BRAUNIG:

17      Q.   As of February 2003, the Water Authority had

18 raised concerns about Metropolitan's allocation of

19 sister -- State Water Project costs to Metropolitan's

20 system access rate; right?

21      A.   Yes, in this letter.

22      Q.   The five-year limitation on the Water

23 Authority's ability to file a lawsuit was aimed at

24 delaying -- or strike that.

25           In seeking and obtaining, as part of the
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1 exchange agreement, the five-year limitation on filing

2 a lawsuit, Metropolitan prevented the Water Authority

3 from filing a lawsuit about State Water Project costs

4 for five years; isn't that right?

5           MR. WEST:  Objection.  Hold on a second.

6 Calls for a legal conclusion.

7           But you can go ahead and answer.

8           THE WITNESS:  Yeah.  It was agreed that they

9 would not file a lawsuit, but they could raise their

10 concerns, and they obviously did.

11 BY MR. BRAUNIG:

12      Q.   And they would -- but they wouldn't be able

13 to file a lawsuit concerning this issue for five

14 years?

15      A.   But they could point out if it were legal or

16 not legal; they just couldn't file a lawsuit.

17      Q.   Okay.  You recall a time when Metropolitan

18 passed a resolution relating to what's called rate

19 structure integrity language?

20      A.   Yes.

21      Q.   And that was in 2004, 2005 time frame?

22           MR. WEST:  I'm going to object as outside

23 the scope.

24           THE WITNESS:  I don't remember the exact

25 time frame.
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1 BY MR. BRAUNIG:

2      Q.   Okay.  One of the reasons that -- let me ask

3 you this:

4           What was your involvement in the development

5 of this rate structure integrity -- rate structure

6 integrity language?

7           MR. WEST:  Object.  Outside the scope.

8           You can go ahead and answer.

9           THE WITNESS:  I participated in a number of

10 meetings with a number of member agencies.  Member

11 agency manager group.  I participated in board

12 meetings, et cetera.

13 BY MR. BRAUNIG:

14      Q.   Why did -- why did Metropolitan pass this

15 rate structure integrity -- rate structure integrity

16 language?

17           MR. WEST:  Actually, I'm going to object and

18 instruct the witness not to answer the question

19 because it calls to deliver process privilege.

20           MR. BRAUNIG:  I'll rephrase the question.

21           MR. WEST:  Sure.

22 BY MR. BRAUNIG:

23      Q.   The rate structure integrity language was

24 proposed by Ron Gastelum; is that right?

25           MR. WEST:  Object.  Calls for speculation
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1 and vague.

2           You can go ahead and answer.

3           THE WITNESS:  Yes.

4 BY MR. BRAUNIG:

5      Q.   Okay.  Why did -- did Mr. Gastelum convey to

6 you why he proposed the rate structure integrity

7 language?

8      A.   Yes.  We talked about the concept.

9      Q.   Okay.

10           MR. WEST:  I'm going to object to this

11 entire line of questioning, including the last

12 question, as outside the scope of this deposition.

13 BY MR. BRAUNIG:

14      Q.   What did he -- what did he convey to you

15 about the reason for proposing the rate structure

16 integrity language?

17      A.   That fundamentally, if Metropolitan were

18 giving grants to its member agencies, that it didn't

19 seem appropriate that those people receiving grants

20 could also litigate to reduce their share of the

21 burden for helping to fund the grants.

22           MR. WEST:  And a belated objection and move

23 to strike the answer because this is all -- this is

24 outside the scope.

25           MR. BRAUNIG:  You're moving to strike the
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1 answer?

2           MR. WEST:  Uh-huh.  Or you could just agree

3 that my objection can be interposed, and I can

4 withdraw my request for a motion to strike.

5           MR. BRAUNIG:  I'll agree you can make your

6 objection.  You've made your objection.

7           MR. WEST:  Good.

8 BY MR. BRAUNIG:

9      Q.   One of the reasons that Mr. Gastelum

10 proposed the rate structure integrity provision was

11 because he was worried that the Water Authority was

12 going to file suit in five years; correct?

13           MR. WEST:  Object.  Outside the scope.

14 Calls for speculation.

15           You can go ahead and answer.

16           THE WITNESS:  It may have been, but it

17 applied to all member agencies.

18 BY MR. BRAUNIG:

19      Q.   One of the reasons that he -- one of the

20 reasons that he indicated for why the rate structure

21 integrity provision should be developed was because

22 the Water Authority was reserving its right to

23 challenge Met's rates after five years; right?

24           MR. WEST:  Objection.  Outside the scope.

25           Go ahead and answer.
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1           THE WITNESS:  I think he provided that as an

2 example.

3           MR. BRAUNIG:  He provided that as an

4 example.

5           One of the -- okay.  And this is -- let's go

6 ahead and mark this.  This will be Exhibit 112.

7           (Exhibit 112 is marked for identification

8           and is appended hereto.)

9 BY MR. BRAUNIG:

10      Q.   Exhibit 112, which you have in front of you,

11 is a June 18th, 2004 memorandum from Ron Gastelum on

12 the subject "rate structure integrity," with Bates

13 number MDW2010-000253153.

14           In June of 2004, Metropolitan understood

15 that the Water Authority, after five years, would be

16 free to challenge Metropolitan's wheeling rates;

17 correct?

18           MR. WEST:  I'm going to object as -- you

19 done?

20           MR. BRAUNIG:  Uh-huh.

21           MR. WEST:  I'm going to object as calls for

22 speculation.

23           THE WITNESS:  The question was that

24 Metropolitan recognized that San Diego had reserved

25 its right to litigate after five years?
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1 BY MR. BRAUNIG:

2      Q.   Uh-huh.  That's the question.

3      A.   Yes.

4      Q.   Okay.  And so Metropolitan took actions

5 to -- Metropolitan took actions, including the rate

6 structure integrity provision, to make it more

7 burdensome on the Water Authority or more painful for

8 the Water Authority were it to file suit after five

9 years?

10           MR. WEST:  Objection.  Misstates the

11 document.  Compound.  Calls for speculation.

12           You can answer.

13           THE WITNESS:  As I said before, it applied

14 to any member agency who executed such a grant

15 agreement.

16           MR. WEST:  And outside the scope.  Sorry.

17 BY MR. BRAUNIG:

18      Q.   But the agency Met was worried about was

19 San Diego?

20           MR. WEST:  Outside the scope.  Objection.

21 Speculation.  Asked and answered.

22           You can go ahead and answer.

23           THE WITNESS:  Among all of the agencies.

24 BY MR. BRAUNIG:

25      Q.   And the -- how does the rate structure
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1           THE WITNESS:  Challenging Met's rates and

2 charges, yes.

3 BY MR. BRAUNIG:

4      Q.   Now, the five-year limitation in

5 Section 5.2, was that a material term of the -- of the

6 contract, of the exchange agreement?

7           MR. WEST:  Sorry.  Object.  Calls for a

8 legal conclusion.  Vague.

9           You can go ahead and answer.

10           THE WITNESS:  It was negotiated.  It was

11 material enough to be put in the agreement.

12 BY MR. BRAUNIG:

13      Q.   Okay.  Did -- what did Metropolitan believe

14 would happen if the Water Authority had turned around

15 and filed a lawsuit against Met challenging its rates

16 in 2004?

17           MR. WEST:  Objection.  Calls for

18 speculation.  Calls for a legal conclusion.  Vague.

19 Incomplete hypothetical.

20           THE WITNESS:  That it would have violated

21 the exchange agreement.

22 BY MR. BRAUNIG:

23      Q.   And if the Water Authority had sued in 2005,

24 it would have violated the exchange agreement?

25           MR. WEST:  Same objections.
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1           THE WITNESS:  I'm just counting years.  Yes.

2 BY MR. BRAUNIG:

3      Q.   And the same is true for 2006 and 2007;

4 right?

5      A.   Yes.

6           MR. WEST:  Same objections.

7 BY MR. BRAUNIG:

8      Q.   If the Water Authority had filed a lawsuit

9 within the five-year period after the exchange

10 agreement was signed, Metropolitan's view is that the

11 Water Authority would have been breaching the exchange

12 agreement; correct?

13           MR. WEST:  Same objections.

14           You can answer.

15           THE WITNESS:  Yes, it would be violating the

16 agreement.

17 BY MR. BRAUNIG:

18      Q.   Okay.  The Water Authority waited until

19 beyond that five-year period before it filed this

20 lawsuit; correct?

21      A.   Yes.

22      Q.   During the -- during the time between the

23 filing of the exchange agreement or, rather, the

24 signing of the exchange agreement and the filing of

25 this lawsuit, the Water Authority participated in
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1 various Metropolitan processes related to the setting

2 of Met's rates; right?

3      A.   Yes.

4      Q.   The Water Authority continued to advocate

5 for changes to Met's rates in the boardroom and in

6 committee meetings; right?

7      A.   Yes.

8      Q.   That was as part of the rate -- for example,

9 the rate refinement process?

10      A.   Yes.  Staff as well.  In staff meetings as

11 well.

12      Q.   And in staff meetings as well.

13           And likewise, there was a cost-of-service

14 review process that the Water Authority participated

15 in during that process?

16      A.   Yes.

17      Q.   And as part of that cost-of-service review

18 process, the Water Authority again advocated, in the

19 boardroom and in committee meetings and in staff

20 meetings, for changes to Metropolitan's rates?

21      A.   Yes.

22      Q.   And during -- did the -- did Metropolitan

23 implement any of the changes that the Water Authority

24 was advocating during that time?

25           MR. WEST:  Object.  Vague.  Overbroad.
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1 Speculation.

2           You can go ahead and answer.

3           THE WITNESS:  I know, within the

4 cost-of-service process, we looked at different

5 allocations of certain facilities.  And I don't recall

6 if Metropolitan's board ever adopted those changes.

7 BY MR. BRAUNIG:

8      Q.   You don't have any specific recollection of

9 any changes that the Water Authority was advocating,

10 during the period of from 2003 to 2010, that the Met

11 board agreed with and implemented?

12           MR. WEST:  Objection.  Compound and outside

13 the scope.

14           You can go ahead and answer.

15           THE WITNESS:  I don't remember specific

16 suggestions being implemented.  They -- we did

17 implement the service storage operating agreement to

18 provide benefits to San Diego in the operation of

19 their reservoirs for a period of five years.  So they

20 implemented that, so they got a special rate.  But I

21 don't remember other things that might have happened.

22 BY MR. BRAUNIG:

23      Q.   One of the -- one of the changes that the

24 Water Authority was advocating for during that period

25 was allocating State Water Project costs to supply
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1 instead of to the system access rate and the system

2 power rate; correct?

3           MR. WEST:  Objection.  Vague as -- sorry.

4 You done?

5           MR. BRAUNIG:  Yes.

6           MR. WEST:  Vague as to time.  Objection.

7           THE WITNESS:  Yeah.  During the rate

8 refinement process and cost-of-service review,

9 San Diego staff had advocated and argued that that was

10 a different cost allocation, never once saying it was

11 illegal, but just that this would be a different way

12 to allocate costs.

13 BY MR. BRAUNIG:

14      Q.   Okay.  You mentioned that they didn't

15 mention that it was illegal.  Why does that matter?

16           MR. WEST:  Objection.  Calls for a legal

17 conclusion.

18           THE WITNESS:  It would be interesting to

19 know if they thought it was illegal.

20 BY MR. BRAUNIG:

21      Q.   Okay.  Another change that the Water

22 Authority was advocating during this period between

23 the signing of the exchange agreement and the filing

24 of this lawsuit was that water stewardship rate

25 charges should be -- should not be included as part of
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1 Metropolitan's wheeling rate; is that right?

2           MR. WEST:  Objection.  Sorry.

3           I'm sorry.  Can I have that read back,

4 please.

5           (Record is read as follows:)

6          "Q.    Another change that the Water

7     Authority was advocating during this period

8     between the signing of the exchange agreement

9     and the filing of this lawsuit was that water

10     stewardship rate charges should not be included

11     as part of Metropolitan's wheeling rate; is

12     that right?"

13           MR. WEST:  Go ahead and answer.

14           THE WITNESS:  They had argued a couple

15 points, actually.  Among them, that the water

16 stewardship rate, those funds collected, should be

17 reallocated back to the member agencies in proportion

18 to how they had been paid.

19           And they raised issues about some portions

20 of the water stewardship rate, arguing that it created

21 supply and therefore should be in the supply rate.

22 Other arguments, as we discussed earlier, about the

23 impacts on the distribution system, were made by Met

24 staff and others.

25 ///
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1      Q.   Okay.  Who was the -- this is a document

2 that was generated by Metropolitan; is that right?

3           MR. WEST:  Object as vague.

4           You can go ahead and answer.

5           THE WITNESS:  It comes from the general

6 counsel, so the general counsel.

7 BY MR. BRAUNIG:

8      Q.   Okay.  Who was the general counsel in

9 September 2003 at Met?

10      A.   I believe it was Jeff Kightlinger.

11      Q.   Okay.  So this is a memo from Jeff

12 Kightlinger to members of the Met board and managers

13 of Met's member agencies?

14      A.   Yes, and some others.

15      Q.   Okay.  What is Mr. Kightlinger conveying in

16 Exhibit 114?

17           MR. WEST:  Objection.  Document speaks for

18 itself.

19           You can go ahead and answer.

20           THE WITNESS:  That the Water Authority

21 approved the QSA and accepted the second option with

22 Metropolitan.

23 BY MR. BRAUNIG:

24      Q.   Okay.  And is Mr. Kightlinger conveying the

25 basic terms of the agreement between the Water
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1 Authority and Metropolitan?

2      A.   Some of those terms.

3      Q.   Okay.  One of those terms is that San Diego

4 would pay Metropolitan's full wheeling rate?

5      A.   That's what Mr. Kightlinger wrote in this

6 email.

7      Q.   And that was Metropolitan's understanding of

8 what San Diego was agreeing to do?

9           MR. WEST:  Objection.  Speculation.

10 Document speaks for itself.

11           Go ahead and answer.

12           THE WITNESS:  Yeah.  Would pay the rate

13 equal to Metropolitan's full wheeling rate.

14           MR. BRAUNIG:  Okay.  You can put that

15 document aside.

16           MR. WEST:  After all that, that's all you're

17 going to do?

18 BY MR. BRAUNIG:

19      Q.   We spoke earlier about what it means to have

20 a lawful rate, a lawful rate for conveyance of water.

21 You recall that?

22      A.   Yes.

23      Q.   Okay.  You've been involved at Metropolitan

24 in studies associated with what the principles are for

25 a lawful conveyance rate?
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1 asked for?

2      A.   I think it was a negotiated provision

3 because there are provisions that benefit San Diego.

4 In fact, all of it benefits San Diego, so I would

5 presume that they wanted it.

6      Q.   Okay.  And the specific water that is

7 delivered to San Diego pursuant to the exchange

8 agreement, the location or the source of that water --

9 let me strike that.

10           Does Metropolitan get to decide what water

11 that is the subject of this exchange agreement is

12 delivered to San Diego?

13      A.   Under the agreement, San Diego makes

14 available water at Metropolitan's intake and

15 Metropolitan will make a like delivery on a

16 bucket-for-bucket basis from whatever source

17 Metropolitan -- whatever path, whatever facilities

18 Metropolitan determines is the most efficient.

19      Q.   And that's a determination that's made by

20 Metropolitan on its own?  In other words, San Diego

21 has no input into where that water is -- where that

22 water is coming from, the like water that it receives?

23      A.   San Diego receives a bucket full of water

24 that -- as long as it meets the water quality

25 parameter.
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1      Q.   And Metropolitan, in its sole discretion,

2 decides -- decides, you know, sort of where that water

3 comes from?

4           MR. WEST:  Objection.  Misstates the

5 document.

6           THE WITNESS:  Metropolitan is delivering

7 water at San Diego's intake.  Yeah.

8 BY MR. BRAUNIG:

9      Q.   And the specific source of those molecules

10 of water, that's a determination that's made by or a

11 determination that's made by Metropolitan, what

12 specific water that is that San Diego gets?

13      A.   Metropolitan, yeah, routes the water through

14 its system to San Diego.

15      Q.   And San Diego can't say:  We want this

16 specific water from this, you know, this particular

17 aqueduct or this particular facility?

18      A.   No.  It's an exchange.

19      Q.   One of the topics on which you are

20 designated is Topic 2d, the party's performance of the

21 exchange agreement.

22           Has the Water Authority performed its

23 obligations under the exchange agreement?

24           MR. WEST:  Object.  Vague.  Overbroad.

25 Calls for a legal conclusion.
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1           Go ahead and answer.

2           THE WITNESS:  To the best of my knowledge.

3 BY MR. BRAUNIG:

4      Q.   Metropolitan does not contend that the Water

5 Authority has not performed its obligations?

6           MR. WEST:  Same objection.  Vague.  Calls

7 for a legal conclusion.  Overbroad.

8           You can answer.

9           THE WITNESS:  To the best of my knowledge.

10 BY MR. BRAUNIG:

11      Q.   Testifying as Metropolitan's PMQ designee?

12           MR. WEST:  Same objection.

13           You can answer.

14           THE WITNESS:  Yes.

15 BY MR. BRAUNIG:

16      Q.   You were also designated as Metropolitan's

17 person most qualified to discuss any alleged breaches

18 of the exchange agreement by either party.

19           Other than the breaches alleged in the Water

20 Authority's two complaints, are there any other

21 breaches of the exchange agreement by either party of

22 which Metropolitan is aware?

23           MR. WEST:  Objection.  Calls for

24 speculation.  Legal conclusion.

25           You can go ahead and answer.
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1           THE WITNESS:  I don't know if this counts,

2 but there was an instance where IID actually didn't

3 make the water available that we had scheduled.  And

4 so Metropolitan then had to charge the full

5 Metropolitan rate.  There was discussion.  Ultimately,

6 it was corrected.  But that's the only event that I'm

7 aware of.

8 BY MR. BRAUNIG:

9      Q.   Does -- is it Metropolitan's view that that

10 was a breach of the exchange agreement?

11           MR. WEST:  Objection.  Legal conclusion.

12           You can go ahead and answer.

13           THE WITNESS:  I don't -- as I said, it was

14 corrected, so I don't know that it was a breach.

15 BY MR. BRAUNIG:

16      Q.   That was corrected by the Water Authority

17 tendering -- tendering payment to Metropolitan?

18      A.   No.  It was actually corrected by IID making

19 water available and Metropolitan and San Diego

20 agreeing that that made-up water could be made up in

21 the following year.

22      Q.   Okay.  Has Metropolitan -- was Metropolitan

23 harmed in any way by those events?

24           MR. WEST:  Objection.  Speculation.

25           You can answer.
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1           THE WITNESS:  I don't know that it was

2 harmed.

3 BY MR. BRAUNIG:

4      Q.   Metropolitan doesn't believe that it was

5 harmed in any way?

6           MR. WEST:  Same objection.

7           THE WITNESS:  I don't know if it was harmed.

8 BY MR. BRAUNIG:

9      Q.   And to your knowledge, that issue has been

10 corrected by IID?

11      A.   By San Diego, Metropolitan, and IID, yes.

12           MR. BRAUNIG:  We've been going about an

13 hour.  Want to take a short break?

14           MR. WEST:  What?  Want to take a break?

15           MR. BRAUNIG:  Yeah.

16           MR. WEST:  Sure.

17           MR. BRAUNIG:  Let's go off the record,

18 please.

19           THE VIDEOGRAPHER:  We're off the record.

20 The time is 4:27.

21           (Recess is taken.)

22           THE VIDEOGRAPHER:  We're back on the record.

23 The time is 4:47.

24           (Exhibit 117 is marked for identification

25           and is appended hereto.)
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1      LOS ANGELES, CALIFORNIA - SEPTEMBER 13, 2013

2                        1:28 P.M.

3           THE VIDEOGRAPHER:  Good afternoon.  This is

4 the video-recorded deposition of Deven Upadhyay in the

5 matter of the San Diego County Water Authority versus

6 Metropolitan Water District of Southern California, et

7 al.

8           This case is in the Superior Court of the

9 State of California, County of San Francisco, Case

10 Number CPF-10-510830 and CPF-12-51246.

11           Today's date is September 13th, 2013.  The

12 time is 1:28.  This deposition is taking place at

13 725 South Figueroa Street in Los Angeles, California.

14           The videographer is Kevin Crowley, here on

15 behalf of Thorsnes Litigation Services.  The reporter

16 today is Lisa O'Sullivan.

17           Counsel, could you please identify yourself

18 and whom you represent, followed by the reporter

19 swearing in the witness?  Thank you.

20           MR. BRAUNIG:  Warren Braunig, Keker &

21 Van Nest, on behalf of the plaintiff, San Diego County

22 Water Authority.  With me is Bob Campbell, who is a

23 consultant to the Water Authority.

24           MR. CHATTERJEE:  Raj Chatterjee, Morrison &

25 Foerster, counsel for Metropolitan Water District of
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1 Southern California.  With me is John Schlotterbeck,

2 who is also counsel of Metropolitan Water District of

3 Southern California.

4           MR. O'NEILL:  Colin O'Neill, of LeMieux &

5 O'Neill, appearing on behalf of Las Virgenes Municipal

6 Water District, Foothill Municipal Water District,

7 West Basin Municipal Water District, Eastern Municipal

8 Water District, and Western Municipal Water District.

9                    DEVEN UPADHYAY,

10             having been first duly sworn,

11         was examined and testified as follows:

12                       EXAMINATION

13 BY MR. BRAUNIG:

14      Q.   Good afternoon, Mr. Upadhyay.  Did I say

15 your name -- did I pronounce your name correctly?

16      A.   Yes, you did.  Thank you.

17      Q.   Have you ever been deposed before?

18      A.   I have not.

19      Q.   Okay.  The way it's going to work is that

20 I'm going to ask you questions, you're going to give

21 answers, and the court reporter is going to take down

22 everything both of us say.

23           As you can see, there's also a video camera

24 that will be videotaping these proceedings.

25           Sort of -- the two sort of ground rules
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1      Q.   Okay.  You also understand that you're under

2 oath today as if you were in a courtroom?

3      A.   I do.

4      Q.   Okay.  Is there any reason that you're not

5 able to give your best truthful testimony today?

6      A.   Not that I know of.

7      Q.   Just so we're sort of talking the same

8 terminology language, I may refer to your employer,

9 the Metropolitan Water District of Southern

10 California, as Met or Metropolitan.

11           You'll understand what I'm talking about

12 when I use those terms?

13      A.   Yes.

14      Q.   And likewise, if I say MWD, you understand

15 that as short for Metropolitan Water District?

16      A.   Yes.  Okay.

17      Q.   Likewise, I may refer to my client,

18 San Diego County Water Authority, as the Water

19 Authority or as San Diego or as SDCWA.  But you'll

20 know who I'm talking about?

21      A.   Yes.

22      Q.   Okay.  And also, the rate structure

23 integrity provision that you're here providing

24 testimony about, I may refer to that as RSI.  But

25 you'll understand when I say RSI that that's what I'm
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1 referring to?

2      A.   Yes.

3      Q.   Okay.  What is your present role at

4 Metropolitan?

5      A.   I'm currently the manager of the water

6 resources management group.

7      Q.   What does that entail?

8      A.   Managing a group that looks at the planning

9 functions for water resources at Metropolitan.

10           We also administer contracts for resources,

11 water use efficiency contracts, local resource supply

12 contracts, the State Water Project contract with the

13 Department of Water Resources, a state contract there,

14 and multiple contracts including one with the Bureau

15 for Delivery of Water on the Colorado River and other

16 supplies that would come on the Colorado River.

17           We also -- it's also a group that deals with

18 forecasting and planning for the needs of supplies in

19 the future and demands for water supplies in the

20 service area of Metropolitan.

21      Q.   Okay.  How long have you served in that

22 role?

23      A.   Since early 2010, beginning of 2010.

24      Q.   Okay.  And were you employed at Metropolitan

25 before 2010?
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1      A.   Yes.

2      Q.   Okay.  What were you doing before that?

3      A.   Before 2010, I was at Metropolitan as the

4 section manager in the CFO's office.  I believe the

5 title was budget rates and financial planning.

6      Q.   Okay.  And how long were you in that role?

7      A.   I began that role in the beginning of 2008.

8      Q.   Okay.  Were you employed at Metropolitan

9 before 2008?

10      A.   I was.

11      Q.   Okay.  And what was the -- what were you

12 doing before the role that you just described as the

13 section manager in the CFO's office?

14      A.   For a period of about three years before

15 2008, I was not employed at Metropolitan.

16           And then from 1995 through I guess it's

17 2005, I was employed at Metropolitan in the planning

18 and resources division, focusing on planning studies

19 for Metropolitan overall.

20      Q.   And in those intervening three years, where

21 were you?

22      A.   I was at the Municipal Water District of

23 Orange County.

24      Q.   Okay.  Doing what?

25      A.   Policy analysis for the board and the GM
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1 executive management.

2      Q.   And that, you said, was 2005 to 2008?

3      A.   I believe so.

4      Q.   Okay.  You should have in front of you a

5 document that's marked Exhibit 100.  I think it's

6 going to be this one (indicating).

7           (Exhibit 100 was previously marked and is

8           incorporated herein for reference.)

9 BY MR. BRAUNIG:

10      Q.   Is that Exhibit 100?

11      A.   It is.

12      Q.   Okay.  Which is the amended notice of

13 deposition.

14           You understand that you've been designated

15 by Metropolitan as the person most qualified to

16 testify about Topics 3.b, c, d, e, f, g, and h?

17           MR. CHATTERJEE:  Just going to object to the

18 extent you're calling for a legal conclusion.  But

19 he's here in response to the notice.

20 BY MR. BRAUNIG:

21      Q.   The question was:  Do you understand that

22 you've been designated as Metropolitan's person most

23 qualified on those particular topics, 3.b through h?

24      A.   The terminology I'm familiar with is "person

25 most knowledgeable," but I don't know if there's a
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1 difference.

2      Q.   Okay.

3      A.   And I do understand that I will be

4 addressing those items.

5      Q.   Okay.  And do you believe that you're the

6 person most knowledgeable with Met on each of these

7 topics that you're designated?

8           MR. CHATTERJEE:  Objection.  Calls for a

9 legal conclusion.  He's been designated for these

10 topics.

11           THE WITNESS:  Difficult for me to tell, but

12 I believe so.

13 BY MR. BRAUNIG:

14      Q.   Okay.  What did you do to prepare for this

15 deposition?  And I'll say up front that I'm not -- I'm

16 not interested in the contents of any communications

17 that you had with legal counsel when I ask that.  So

18 don't tell me anything that Mr. Chatterjee or

19 Mr. Schlotterbeck told you.

20           But the question is:  What did you do to

21 prepare for this deposition?

22      A.   Understood.

23           Met with legal counsel, with staff with

24 legal counsel, and reviewed documents that were part

25 of the production for this litigation.
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1 would start that process.

2 BY MR. BRAUNIG:

3      Q.   Is the -- does the RSI provision allow

4 Metropolitan to terminate -- to terminate the payment

5 of incentive benefits if a member agency initiates or

6 supports litigation or legislation?

7           MR. CHATTERJEE:  Vague and ambiguous.

8           THE WITNESS:  Can you repeat the question,

9 please?

10           MR. BRAUNIG:  Can you read it back, please?

11           (Record is read as follows:)

12          "Q.    Does the RSI provision allow

13     Metropolitan to terminate the payment of

14     incentive benefits if a member agency initiates

15     or supports litigation or legislation?"

16           MR. CHATTERJEE:  Vague and ambiguous.  It's

17 not clear for what purpose.

18           THE WITNESS:  The RSI provision allows

19 Metropolitan to consider termination of an agreement

20 if a member agency were to initiate litigation that

21 would challenge Metropolitan's rate structure, not

22 general litigation in other areas, and support

23 legislation similarly.

24 BY MR. BRAUNIG:

25      Q.   Okay.  Is it Metropolitan's policy that the
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1 RSI provision must be included in any LRP,

2 conservation, or desalination agreement?

3      A.   The policy that the board -- excuse me --

4 the board adopted in 2004 would insert RSI language in

5 any local resources program, seawater desalination

6 program, and conservation program agreements.

7      Q.   What if an agency -- what if a member agency

8 refuses to sign an agreement with that language?

9      A.   To the extent that it's part of the standard

10 language that the board has instructed to have in all

11 of these contracts, then the agency would be agreeing

12 to not participate in those programs.

13      Q.   So if you don't sign it, you can't play?

14           MR. CHATTERJEE:  Objection.  Argumentative.

15           THE WITNESS:  There are contract provisions.

16 And if an agreement, you know, includes those

17 provisions and the member agency chooses not to sign

18 an agreement with those provisions, then they wouldn't

19 have an agreement.

20 BY MR. BRAUNIG:

21      Q.   Is it negotiable?

22      A.   No.

23      Q.   So as a member agency, your choice is sign

24 an agreement that includes the rate structure

25 integrity language or you're not eligible to obtain
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1 certain incentive benefits for local resources or

2 conservation or desal?

3      A.   You need to sign an agreement that has

4 standard provisions.

5      Q.   And that's the -- that includes the RSI

6 provision?

7      A.   It does, since 2004.

8      Q.   Okay.  What if an agency were to change the

9 RSI language and send it back?

10           MR. CHATTERJEE:  Objection.  Calls for

11 speculation.  It's a hypothetical -- incomplete

12 hypothetical.

13           But go ahead.

14           THE WITNESS:  If an agency were to change

15 the terms -- the standard terms that our board has

16 directed us to include in those agreements, and send

17 it back to us, we would reinstate those terms and say:

18 You need to sign an agreement with those standard

19 terms.

20 BY MR. BRAUNIG:

21      Q.   Did this -- was there a period of time when

22 this happened with the Water Authority back in 2005,

23 where the Water Authority attempted to change the

24 provisions and Met said:  You can't do that?

25      A.   I don't know about the time frame, but I
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1 believe that it did happen.

2      Q.   And when the Water Authority attempted to

3 change the provisions, Met said, in response:  It's

4 got to be the standard provisions or we won't sign the

5 contract?

6      A.   I believe so.

7      Q.   Okay.  Since 2005, has Metropolitan entered

8 any -- entered into any local resource program or

9 conservation or desalination contracts that don't

10 include the RSI provision?

11      A.   I don't believe that we have entered into

12 LRP agreements, conservation credits program

13 agreements, seawater desalination program agreements

14 that don't have the RSI provision.

15      Q.   After the RSI provision was adopted, what

16 was the Water Authority's response in terms of

17 participation in the LRP and conservation programs?

18           MR. CHATTERJEE:  Objection.  Calls for

19 speculation.  Vague and ambiguous.

20           THE WITNESS:  With respect to the local

21 resources program, I believe that there was a period

22 where the Water Authority chose not to submit

23 applications.

24           With respect to the conservation program, we

25 continued to run a regional conservation program that
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1 ambiguous.  Argumentative.

2           THE WITNESS:  Prior to 2010, I don't believe

3 that there was an action taken to initiate termination

4 proceedings with any member agency.  I don't believe

5 that any member agency had invoked that provision.

6           MR. BRAUNIG:  I would ask the court reporter

7 to mark as our next exhibit, which I believe will be

8 129, a two-page document Bates-stamped SDCWA2010-2012

9 underscore 00121960 through 961.

10           (Exhibit 129 is marked for identification

11           and is appended hereto.)

12 BY MR. BRAUNIG:

13      Q.   Mr. Upadhyay, do you recognize Exhibit 129?

14      A.   I do.

15      Q.   And what is this?

16      A.   This document is a communication from

17 Metropolitan to the San Diego County Water Authority

18 that is notifying the Water Authority of the board's

19 action to terminate agreements and to -- actually,

20 it's not to terminate.  It's to begin the

21 intent-to-terminate process.

22      Q.   Okay.  And why did Metropolitan send this

23 notice-of-intent-to-terminate letter?

24      A.   It's the beginning of the process outlined

25 in rate structure integrity.
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1      Q.   What did the Water Authority do to cause

2 Metropolitan to state its intent to terminate these

3 incentive agreements?

4      A.   Initiated litigation on our water -- our

5 rate structure.

6      Q.   Okay.  You see on the first page of this,

7 there are four incentive programs that are listed here

8 that -- are these -- are these four programs that

9 Metropolitan was considering terminating pursuant to

10 the RSI provision?

11      A.   Yeah.  These are -- these are agreements

12 that included the rate structure integrity language at

13 the time with the Water Authority.

14      Q.   Okay.  And what were these -- what were

15 these four programs?  You can just explain in general

16 terms.

17      A.   In general terms, these were programs that

18 are part of the water use efficiency program that

19 Metropolitan has or conservation credits program

20 that -- you know, as part of our IRP, they're

21 targeting water use efficiency per capita, water use

22 reductions within the region, to promote a greater

23 degree of reliability and supply reliability for our

24 customers throughout Metropolitan's service area.

25      Q.   Does Metropolitan, as part of its mission,

PTX0516



Page 47

1 BY MR. BRAUNIG:

2      Q.   Okay.  Looking at the first program on the

3 page -- on this list, the regional commercial program,

4 who are the beneficiaries of that program?

5      A.   The beneficiaries of the program are, again,

6 Met's member agencies, people that live within

7 Metropolitan's service area, and Metropolitan itself.

8      Q.   I was maybe asking -- I need to ask the

9 question a more precise way.

10           With respect to this particular conservation

11 program, 66654, who received the financial benefits

12 that Met was providing pursuant to that agreement?

13      A.   The incentives themselves would ultimately

14 go to commercial entities within Metropolitan's

15 service area and then within the County Water

16 Authority's service area.

17      Q.   Okay.  So when Metropolitan was considering

18 terminating this agreement, it was -- it would have

19 been terminating incentive payments to commercial

20 entities within the San Diego County?

21      A.   It would have been considering terminating

22 incentives that ultimately would have been going to

23 commercial entities.

24      Q.   In San Diego?

25      A.   Correct.
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1      Q.   Okay.  What about the second item on this

2 list, the regional residential program, contract

3 number 78189?  Who would receive the financial subsidy

4 benefits that were part that agreement?

5      A.   Similar to the commercial agreement, the

6 subsidies or the incentives that were provided through

7 that agreement would have been going to residential

8 consumers in Metropolitan's service area and then

9 within the County Water Authority's service area.

10      Q.   And the benefits under this particular

11 contract, 78189, flowed directly to residential

12 consumers in the Water Authority's service area?

13      A.   The benefits actually accrue to the region.

14 The financial incentives that are provided through the

15 contract would go to those individuals.

16      Q.   Okay.  Do some of the benefit -- does some

17 of the benefit flow directly to the person who

18 receives the financial incentive?

19      A.   Sure, in the sense that their water use is

20 lower.

21      Q.   And they're receiving a tangible benefit

22 from Metropolitan in the form of this financial

23 incentive; right?

24           MR. CHATTERJEE:  Objection.  Vague and

25 ambiguous.
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1           THE WITNESS:  So the resident receiving an

2 incentive is receiving a dollar amount to reduce the

3 cost of perhaps their purchase of a toilet or some

4 device that would save water.  So they're going to

5 receive that dollar incentive.

6           They're also going to receive the benefit of

7 the fact that they actually have lower water use as a

8 result, and the region overall receives the benefit of

9 that lower water use in the sense that that's reducing

10 supplies that otherwise might have been provided to

11 that individual but instead can flow to other

12 individuals elsewhere.

13 BY MR. BRAUNIG:

14      Q.   How do you quantify the benefit to the

15 region more broadly, as you just described?

16      A.   We quantify that benefit in terms of the

17 acre feet that are saved or the acre feet that are

18 produced through our local resources programs.

19           We've issued reports over the years that

20 show the amounts that are actually saved.  Probably

21 the most recent one is our SB60 report that was

22 produced earlier this year.

23      Q.   And what does the -- what is the nature of

24 the benefit that the region gains?

25      A.   There are a number of benefits that the
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1 region receives.

2           One benefit is a reliability benefit in the

3 sense that if those local resources or water use

4 efficiency programs were not producing -- and I

5 believe in our last -- last report, the last SB60

6 report showed that conservation savings were upwards

7 of 900,000 acre feet a year; recycling and groundwater

8 recovery or cleanup of contaminated groundwater was

9 almost 400,000 acre feet a year.

10           Were it not for those programs, you would

11 need to develop additional supplies.  If you weren't

12 able to develop those supplies, you would have

13 reliability impacts.  You wouldn't have reliable

14 supplies for the region.  So it's increasing the

15 reliability of supplies to the region so people aren't

16 having to face, you know, rationing like they

17 otherwise might.

18           There's also benefits in terms of those

19 local resources and water use efficiency measures are

20 actually freeing up use of the system, in terms of the

21 capacity that's used within the system, so that other

22 supplies are able to move through and utilize that

23 system.

24           There are reductions in terms of the

25 potential power cost that you might face as a result
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1 of not having to move as much water in the future

2 through that system.

3           It may even reduce the cost associated with

4 having to buy additional transfers to be able to

5 acquire supplies, if you were in a short situation or

6 in a year where you don't have as much supply

7 available.

8      Q.   Has Metropolitan taken any steps to measure

9 or quantify what the size of each one of these

10 different benefits that you described is?

11      A.   We have.  That's actually the -- kind of the

12 nature of the incentive payments that we make, was

13 founded on an analysis of avoided cost.

14           And it was projected avoided cost, so, you

15 know, looking at whether or not you would have to

16 increase capacity in the system by building new

17 facilities; and if you were to undertake local

18 resource development or water use efficiency that

19 reduced the need to have more imported supplies moving

20 through the system, then that, excuse me, might defer

21 some of your capital costs.

22           And similarly, with respect to power costs

23 and supply costs, that dates back to the early to

24 mid-'90s.  There was a report that looked at the value

25 of local resources and conservation.  And so that
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1 actually took an approach of trying to create an

2 estimate of what those benefits were and then

3 quantifying them.

4           We've also, you know, from -- in terms of

5 the raw acre feet, we've pretty much documented every

6 year in terms of the production from these programs.

7 So that's the SB60 report that actually documents the

8 acre feet.

9           We've also had other reports over the years

10 that have done, you know, something similar.

11      Q.   Thank you.  That's helpful.

12           If you -- if you -- you indicated that

13 the -- I think I understand you to say that

14 Metropolitan knows how many acre feet of water are

15 conserved through the regional residential program.

16           Is that a -- is that right?

17      A.   We estimate the conservation overall,

18 through all of our programs, that's occurring.

19      Q.   Okay.  Does Metropolitan quantify the

20 specific amount of avoided capacity costs associated

21 with the regional residential program?

22      A.   The specific amount of avoided capacity

23 costs?  Not that I know of.

24      Q.   Does Metropolitan keep track of the or

25 quantify the amount of avoided power costs associated
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1 with the regional residential program, this -- for

2 example, this contract 78189?

3      A.   Not that I know of.

4      Q.   Other than the amount of acre feet of water

5 that are conserved or created through LRP and

6 conservation programs, is there any other quantified

7 benefit that Metropolitan keeps track of that relates

8 to each one of those programs?

9      A.   I believe that the acre feet figures

10 actually are quantifying the benefit that you could

11 then derive by calculation, if you wanted to, of what

12 the avoided power costs or perhaps facility costs

13 would be.

14           But we don't tend to track those kind of

15 costs or try to estimate those on an annual basis.

16 Rather, we keep track of the water.

17      Q.   Why not try to do that analysis?

18      A.   There hasn't really been a business need to

19 do that.

20      Q.   I'm going to ask you -- I'll ask you a few

21 more questions about -- on that subject later, but I

22 want to stick with this document for now.

23           The third incentive program here, the

24 landscape auditor interns program number 0112006, what

25 was that program?
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1      A.   Actually, both of the enhanced conservation

2 program agreements were part of a larger enhanced

3 conservation program that was really targeting new

4 areas of water use efficiency, trying to figure out

5 whether there's new low-hanging fruit and conservation

6 that can be achieved.  And so both of these were

7 really targeting outdoor landscape or outdoor water

8 use.

9           I think we recognize that, you know,

10 depending on where you live in Southern California,

11 anywhere from 40 to 70 percent of your water use

12 around a business or home is outdoor.  So we were

13 trying to focus on becoming more efficient in that

14 area.

15      Q.   Okay.  And for these two programs, the

16 landscape auditor interns and the smart landscape

17 grant program expansion, who received the financial

18 incentive benefit from these programs from Met?

19      A.   Various entities within the County Water

20 Authority service area.

21      Q.   Now, I want to ask you to turn over this

22 page to the second page of Exhibit 129.  And there are

23 listed here -- well, what are these three programs

24 that are listed here in the box on the second page?

25      A.   The first program is listed agricultural
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1 conservation program, and it is the beginning of

2 really an effort at Metropolitan to focus on

3 efficiency in the agricultural water use sector.  So

4 this is an agreement or would have been an agreement

5 that would have targeted incentives in that area, in

6 the agricultural area.

7      Q.   Okay.  And who was going to receive the

8 financial incentive benefits from the agricultural

9 conservation program?

10           MR. CHATTERJEE:  Can I just -- assumes facts

11 not in evidence that there would have been a contract.

12           But you can answer.

13           THE WITNESS:  Well, the thoughts were that

14 the incentives would have been going to agricultural

15 water users.

16 BY MR. BRAUNIG:

17      Q.   Farmers?

18      A.   Grove managers, the like.

19      Q.   Uh-huh.  Okay.  And what was the -- what was

20 the status of the agricultural conservation program in

21 August of 2010 when -- and specifically contract

22 number 113401, when Metropolitan decided to -- not to

23 enter into those contracts with the Water Authority?

24      A.   The status was that they were in draft form

25 and were in -- things that were in consideration as
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1 part of a program that was being developed.

2      Q.   Okay.  What about the second one?  What

3 about the flow control valve research project?  What

4 was that?

5      A.   That was an innovative conservation program

6 response.

7           What Metropolitan does is:  Every two years,

8 we submit a request for proposals, or at least we have

9 a history of about every two years submitting a

10 request for proposals, for innovative conservation

11 ideas.  We provide funding to try to move the ball in

12 terms of, you know, focusing on what new conservation

13 ideas or efficiency efforts might be productive and

14 save water.

15           And so this was a response to one of those

16 request for proposals.  I can't remember very clearly,

17 but I believe it was related to flow control valves

18 also in the outdoor irrigation and agricultural

19 sector.

20      Q.   Okay.  So who would have received -- had

21 this program been approved, who would have received

22 the financial incentive benefits from contract number

23 91694?

24      A.   The financial incentives themselves would

25 have been given to the entity that had actually
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1 proposed on this project.  And the overall benefits --

2 they would have received the financial incentives, but

3 the overall benefits would have been, you know,

4 furthering the ball on trying to find out whether

5 there are new water use efficiency measures that we

6 can implement.

7      Q.   Okay.  And the entity who proposed this was

8 the San Diego County Water Authority?

9      A.   It was submitted through them.  I can't

10 remember if they were the final entity or the end

11 entity that was actually going to be pursuing the

12 project or not.

13      Q.   Okay.  And ultimately, a decision was made

14 with respect to this contract that Metropolitan --

15 Metropolitan's board instructed staff not to enter

16 into this contract?

17      A.   Yeah.  And the logic was that the RSI

18 language would have been included in the contract; and

19 if the -- the board was approving terminating

20 agreements that had the RSI language in them, then it

21 wouldn't make sense to enter into a new one.

22           I would note, as of the time of this, what

23 you have on the table here in terms of a document,

24 that decision had not been made at that time.

25      Q.   It was a decision that was made six months
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1 later or eight months later?

2      A.   In 2011.

3      Q.   Okay.  And again, just to be clear, the

4 reason that Metropolitan's board ultimately instructed

5 Metropolitan not to enter into these contracts is

6 because -- because of the RSI clause that said if the

7 Water Authority initiates litigation, it's not -- it

8 wouldn't be entitled to participate in these programs?

9           MR. CHATTERJEE:  Object to the extent you're

10 asking about the reasons of the board.  Calls for

11 speculation.

12           You can answer.

13           THE WITNESS:  I think it had to do with the

14 notion that if the RSI provision is triggered and the

15 board approved termination of contracts that currently

16 had the RSI language in them with the Water Authority,

17 that that would also automatically trigger the same

18 language in any new contract; so don't enter into

19 those contracts.

20 BY MR. BRAUNIG:

21      Q.   What about the third one on the list, the

22 Carlsbad seawater desalination project number 70025?

23 Is this a -- what was that -- what was that project?

24      A.   That was a project to produce desalinated

25 potable water in the Carlsbad area through a major
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1 seawater desalination facility.

2      Q.   And what was -- who was to receive the

3 financial incentive benefits from this contract?

4      A.   That -- that contract was structured so that

5 the incentives would go to nine agencies that were

6 involved in an agreement at the time with Poseidon or

7 pursuing an agreement with Poseidon.

8      Q.   And those were member agencies of the

9 San Diego County Water Authority and the San Diego

10 County Water Authority?

11      A.   They were member agencies, I believe, of the

12 County Water Authority.

13      Q.   And this is -- the Metropolitan board

14 ultimately instructed Metropolitan not to enter into

15 this particular seawater desalination project?

16      A.   I wouldn't say that they instructed us not

17 to enter into the project, but to -- the agreement

18 that would have been associated with the project,

19 yeah.

20      Q.   Not to provide the financial benefits to

21 the -- to the project?

22      A.   Not to enter into an agreement that would

23 immediately be going into termination proceedings.

24      Q.   Okay.  And the result of the Metropolitan

25 board's action was that the Water Authority and its
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1 member agencies were unable to receive the financial

2 incentive benefits of the project, of this contract

3 70025?

4           MR. CHATTERJEE:  Objection.  Misstates the

5 record.

6           Go ahead.

7           THE WITNESS:  If that contract existed and

8 had been signed, the result of the Water Authority's

9 action to initiate litigation related to

10 Metropolitan's water rate or rate structure would have

11 triggered that provision.

12 BY MR. BRAUNIG:

13      Q.   So as a result, Metropolitan declined to

14 enter into that agreement?

15           MR. CHATTERJEE:  Assumes facts not in

16 evidence.

17           MR. BRAUNIG:  I think there's a question

18 pending.

19           No, there's not, actually.  You answered.

20 You answered the question.

21           MR. CHATTERJEE:  It's about 2:40.  Do you

22 want to take a break?

23           MR. BRAUNIG:  Yeah.  I'm almost done with

24 this, so let me -- let me just see if I can finish

25 this document in about a minute or two.
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1      Q.   Oh, I think it was just a LiveNote issue.

2 The question that I asked was:  As a result of --

3 well, let me back up.

4           Did Metropolitan intend to enter into a

5 seawater desalination project with the member agencies

6 of the San Diego County Water Authority?

7      A.   You know, the Metropolitan board approved

8 entering into an agreement with the Water Authority

9 and member agencies related to the Carlsbad seawater

10 desalination project.  That -- at one point, that

11 agreement was provided to the Water Authority and to

12 the locally responsible agencies, and we never

13 received that agreement back.

14 BY MR. BRAUNIG:

15      Q.   Had the Water Authority simply signed the

16 contract in August of 2010, Metropolitan would have

17 immediately invoked the RSI provision?

18           MR. CHATTERJEE:  Objection.  Calls for

19 speculation.

20           THE WITNESS:  I believe it's likely that

21 agreement would have been involved in these

22 termination proceedings.

23 BY MR. BRAUNIG:

24      Q.   Okay.  And after the Metropolitan board

25 ultimately made its decision to terminate the
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1 contracts and instructed staff not to enter into these

2 three particular agreements--the agricultural

3 conservation program, the flow control valve, and the

4 Carlsbad seawater desalination project--the Water

5 Authority was unable to obtain those financial

6 incentives associated with these three contracts.

7 Yes?

8      A.   After the Water Authority initiated the

9 litigation and that started this process and the board

10 ultimately made a decision to terminate.

11      Q.   And after that -- at that point, after that

12 point, the Water Authority could not obtain the

13 financial incentives associated with these three

14 contracts?

15           MR. CHATTERJEE:  Objection.  Calls for

16 speculation as to what the board would have done.

17           THE WITNESS:  Certainly with the first two

18 contracts.

19           I believe that with respect to the third

20 contract, there was a change in the nature of that

21 project, so that contract would never have been valid.

22 BY MR. BRAUNIG:

23      Q.   Okay.  After the board made its decision on

24 the RSI provision, though, the Water Authority

25 couldn't have entered into any sort of desalination
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1 agreement with Metropolitan; isn't that right?

2      A.   Under the seawater desalination program, any

3 agreement that any member agency would enter into

4 under that program would include the rate structure

5 integrity language, which would merely trigger -- in

6 the Water Authority's case, because they were pursuing

7 that litigation, it would trigger the termination.

8      Q.   So after June of 2011, the Water Authority

9 was not eligible to participate in the seawater

10 desalination project?

11           MR. CHATTERJEE:  Objection.  Calls for

12 speculation as to what the board would have done.

13           THE WITNESS:  I think there are scenarios

14 where if the Water Authority were not pursuing

15 litigation against Metropolitan's rate structure, then

16 they could enter into a contract with RSI provisions

17 that would not have triggered those provisions.

18 BY MR. BRAUNIG:

19      Q.   Okay.  So unless the Water Authority

20 withdrew its litigation, the Water Authority, after

21 June of 2011, was not eligible to participate in the

22 seawater desalination program?

23           MR. CHATTERJEE:  Objection.  Calls for

24 speculation.

25           THE WITNESS:  The Water Authority, I
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1 believe, just like any other member agency, is

2 eligible to participate in these programs.  These

3 agreements have provisions.  If they take an action

4 that triggers those provisions, then in the case of

5 RSI, it could lead to termination.

6 BY MR. BRAUNIG:

7      Q.   The Water Authority in June of 2011 was

8 pursuing litigation against Metropolitan; right?

9      A.   I believe so.

10      Q.   And has been from June 2011 to the present.

11           So from June 2011 to the present, the Water

12 Authority, by nature of its having brought this

13 litigation and participating in this litigation, is

14 ineligible to receive the financial benefits from the

15 seawater desalination program; right?

16           MR. CHATTERJEE:  Objection.  Calls for

17 speculation as to the extent of what the board would

18 do.

19           THE WITNESS:  I don't agree with the word

20 "ineligible."

21 BY MR. BRAUNIG:

22      Q.   They can't receive them, can they?

23      A.   As a result of their own actions.

24      Q.   Right.  As a result of having brought this

25 litigation, they can't receive financial incentives
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1 from the seawater desalination program; right?

2           MR. CHATTERJEE:  Same objection.  Calls for

3 speculation as to what the board would do.

4           THE WITNESS:  So they're making a choice to

5 trigger one of the provisions in the contract.

6 BY MR. BRAUNIG:

7      Q.   Right.  And as a result -- as a result of

8 having made that choice of bringing litigation against

9 Metropolitan, challenging its rates, Metropolitan will

10 not enter into seawater desalination program contracts

11 with the Water Authority; isn't that right?

12           MR. CHATTERJEE:  Same objection.

13           THE WITNESS:  And I believe, as this letter

14 shows on the back of the letter, the reason is because

15 it would immediately trigger the termination

16 proceedings for the contract.

17           MR. BRAUNIG:  Let's go off the record.

18           THE VIDEOGRAPHER:  Okay.  We're off the

19 record.  The time is 2:48.

20           (Recess taken.)

21           THE VIDEOGRAPHER:  This begins Media

22 Number 2.  We're on the record at 3:02.

23 BY MR. BRAUNIG:

24      Q.   When the Metropolitan board ultimately

25 considered whether or not to terminate contracts that

PTX0516



Page 68

1 that would allow for the termination.

2           MR. BRAUNIG:  I'm going to ask the court

3 reporter to please mark as our next exhibit, which I

4 believe is 130.  Exhibit 130, a multipage document

5 Bates-stamped MDW2010-00192455 through 466.

6           (Exhibit 130 is marked for identification

7           and is appended hereto.)

8 BY MR. BRAUNIG:

9      Q.   Just let me know when you're ready.

10      A.   I'm ready.

11      Q.   Okay.  Thanks.

12           What is -- what is Exhibit 130?

13      A.   This is a presentation to Metropolitan's

14 legal and claims committee.

15      Q.   Who developed this presentation?

16      A.   I can't recall who developed the

17 presentation.

18      Q.   Who presented it?

19      A.   I believe I did.

20      Q.   You reviewed it before you presented it, I

21 presume?

22      A.   Yes.

23      Q.   And did you confirm the accuracy of the

24 information in this presentation?

25      A.   I believe so.
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1      Q.   I want to ask you to turn to page 4 of this

2 presentation, Exhibit 130.  What is it that you're

3 displaying on the slide that is page 4, with the Bates

4 number 458 at the bottom?

5      A.   These were agreements that were in place

6 with the County Water Authority at the time.

7      Q.   Were these agreements that included the RSI

8 provision?

9      A.   That's correct.

10      Q.   Okay.  And does -- can you explain sort of

11 what the -- what the numbers are that are reflected on

12 this page?

13      A.   The numbers are the maximum amount payable

14 under the agreements, the amount that had been paid

15 under the agreements, which is the third column, and

16 the balance remaining if work were to continue under

17 the agreements, i.e., you know, under the ECPs, if the

18 work in the scope under the agreement were completed

19 and the costs warranted additional payments.

20      Q.   Why is it -- why is it NA for some of the

21 balances?

22      A.   With respect to, like, the regional

23 commercial and the regional residential, there isn't

24 an amount associated with those agreements.  Rather,

25 it's related to the incentives that, you know,
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1 consumers pursue.

2      Q.   What about the Ramona agreement?

3      A.   I don't recall why that's an NA.

4      Q.   Turning your attention to page 5, what is --

5 what's reflected on page 5?

6      A.   Pending agreements at the time with the

7 Water Authority.

8      Q.   And the amount of the potential incentives

9 that the Water Authority could obtain through the

10 Carlsbad seawater desalination project, that was

11 $350 million?

12      A.   That's correct.

13      Q.   Okay.  And that was estimated to generate

14 56,000 acre feet per year of water?

15      A.   Yes.  In fact, the maximum amount was based

16 on it actually generating 56,000 a year each and every

17 year.

18      Q.   Do you have any idea why the agricultural

19 conservation and the flow control valve study are

20 listed as NA for the maximum amount in the established

21 yield?

22      A.   The agricultural conservation program is

23 similar to the other regional conservation program

24 agreements.  It doesn't have a specific amount

25 associated with it, so that's why it would be NA.  And
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1 I'm not sure exactly why the innovative conservation

2 program would have been NA.

3      Q.   Okay.  Turning your attention to page 6, can

4 you walk me through what we're -- what we're looking

5 at on page 6, what the analysis is that you were

6 presenting to the board?

7      A.   So for the existing agreements and the

8 pending agreements, I believe it's giving a sense of

9 amounts associated with those agreements that would

10 have flowed through the agreements.

11           And then the water stewardship, I believe,

12 is an estimate of the stewardship amounts that would

13 have been generated from the County Water Authority's

14 purchases.

15      Q.   Okay.  The amounts associated here with the

16 existing agreements and pending agreements, are those

17 for agreements that included the RSI provision?

18      A.   For the existing agreements, they're

19 agreements that did include the RSI provision.  And

20 for the pending agreements, they're agreements that

21 would have.

22      Q.   Of the agreements that are, I guess, sort of

23 categories that are listed here, is conservation the

24 only set of agreements that was -- that the Met board

25 ultimately decided not to terminate?
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1      A.   I'm sorry.  Can you say that one more time?

2      Q.   Yeah.  Of these categories of existing

3 agreements and the two pending agreements, which ones

4 did the Metropolitan board decide not to terminate?

5           MR. CHATTERJEE:  Objection.  Vague and

6 ambiguous as to "pending agreements."  Assumes facts

7 not in evidence.

8           Go ahead.

9           THE WITNESS:  In the process that the board

10 was considering termination of agreements, they chose

11 to not terminate agreements that had RSI provisions in

12 them that were associated with the regional

13 conservation and the regional residential program.

14           And one thing I would like to clarify:  I

15 believe the LRP numbers here, this $4.1 million,

16 includes agreements that actually didn't have the rate

17 structure integrity language in them.

18 BY MR. BRAUNIG:

19      Q.   Okay.  And what was the -- what was the

20 purpose of this slide?

21      A.   I think it was just intended to show the

22 agreements that the Water Authority had or were

23 pending that were in the area of the conservation and

24 ag and seawater desalination program.

25      Q.   It shows how much the Water Authority was
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1 going to potentially lose?

2      A.   I don't believe that's the case.

3      Q.   Why not?

4      A.   Because the local resources program dollars

5 would continue.  There, you know, were a number of --

6      Q.   Some of them --

7      A.   -- that were before -- yeah.

8           MR. CHATTERJEE:  Let the witness finish his

9 answer.

10           THE WITNESS:  The local resources program

11 figure there includes agreements that didn't have the

12 RSI provision in them.

13           MR. BRAUNIG:  Okay.  I'll ask the court

14 reporter to mark as our next exhibit -- you can put

15 that one aside -- our court reporter to mark as our

16 next exhibit a multipage document Bates-stamped

17 MDW2010-00014323, a June 23rd, 2011 letter from Jeff

18 Kightlinger to Maureen Stapleton.

19           (Exhibit 131 is marked for identification

20           and is appended hereto.)

21           MR. BRAUNIG:  Mind if I get one of those

22 back?  I'm sorry.

23           MR. SCHLOTTERBECK:  Yeah.

24           MR. BRAUNIG:  Thanks.

25      Q.   Okay.  Exhibit 131, which you have in front
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1 of you.  What is Exhibit 131?

2      A.   Exhibit 131 is a letter from Metropolitan to

3 the County Water Authority that details the action

4 that the Metropolitan board took to terminate some

5 agreements with the rate structure integrity provision

6 and to keep in place others.

7           Specifically, the ones that were being kept

8 in place were the regional residential and

9 commercial --

10      Q.   Okay.  And that's reflected -- I'm sorry.  I

11 didn't mean to interrupt you.  Were you finished?

12      A.   That's fine.

13      Q.   Okay.  What you're referring to is the --

14 under -- is the statement under option -- under the

15 adoption of option 3, "Authorize the following," and

16 then there's a subpoint number 1?  That's where you're

17 referring to the fact that some residential and

18 commercial rebate programs were allowed to continue?

19      A.   That's right.

20      Q.   Okay.  And then item number 2 was the

21 termination of the landscape grants program that we

22 discussed earlier?

23      A.   Correct.

24      Q.   And item number 3 was termination of the

25 agreement with San Diego and the Ramona Water District
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1 for the San Vicente Water Recycling Project?

2      A.   Yes.

3      Q.   And what about number 4?  What does number 4

4 mean?

5      A.   Number 4 is terminating the portions of the

6 conservation program that are run directly by the

7 County Water Authority, as opposed to incentives that

8 are provided to commercial consumers and residents

9 directly.

10      Q.   So some conservation program functioning

11 would be -- would be cut off?

12      A.   Yeah.  The Water Authority runs certain

13 programs under their name, and incentives for those

14 programs would not have continued.

15      Q.   And has not -- have the -- sort of since

16 June of 2011, has Metropolitan ceased approving and

17 providing funding for the Water Authority's

18 conservation projects, other than the direct

19 commercial rebates and residential rebates?

20      A.   Not completely.  Metropolitan -- there is

21 one program that is run by the Water Authority or

22 other member agencies through their own administration

23 that's turf removal.  Metropolitan has provided grant

24 funds that we've received through the Water Authority

25 and other member agencies through that program.
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1      Q.   Other than that grant program for turf, the

2 Metropolitan has ceased approving or providing funding

3 for the Water Authority's member agency-administered

4 conservation projects?

5      A.   I believe that's correct.

6      Q.   And has the Water -- are there other Met

7 programs that -- since the board decision that's

8 reflected or discussed in this June 23rd, 2011 letter,

9 what are the other programs that the Water Authority

10 is not allowed to participate in because it has filed

11 and prosecuted this litigation?

12           MR. CHATTERJEE:  Objection.  Assumes facts

13 not in evidence and calls for speculation.

14           THE WITNESS:  I don't know what programs, I

15 mean, Water Authority may have.  There are ideas about

16 things that they would want to do, but I don't know

17 them.

18 BY MR. BRAUNIG:

19      Q.   Metropolitan funds recycling projects via

20 incentive funding; right?

21      A.   Correct.

22      Q.   Okay.  Is the Water Authority, while it --

23 while it is proceeding with this litigation, allowed

24 to enter into contracts -- will Metropolitan enter

25 into contracts with the Water Authority for recycling
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1 projects?

2           MR. CHATTERJEE:  Calls for speculation.

3 BY MR. BRAUNIG:

4      Q.   As a matter of policy?

5      A.   Ultimately, the board would decide.  If

6 contracts were being pursued by the Water Authority,

7 they would decide.

8      Q.   Do you understand it to be Metropolitan

9 policy, as dictated by the board, that Metropolitan is

10 not to enter into recycling projects with the Water

11 Authority while it is proceeding with this litigation?

12      A.   I believe that, without further board

13 approval, that those agreements would not be entered

14 into, but they would have to come to the board anyway.

15      Q.   Okay.  So without -- without a change of

16 board policy, Metropolitan is not going to start

17 entering into recycling projects with the San Diego

18 County Water Authority while this litigation is

19 pending?

20           MR. CHATTERJEE:  Objection.  Misstates

21 testimony.

22           THE WITNESS:  Ultimately, it would come

23 before the board, and the board would make a decision

24 on any contract at that time.

25 ///
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1 question.

2      Q.   The understanding right now and the policy

3 that's in place is that Metropolitan's not going to do

4 these deals with the Water Authority until -- unless

5 and until this litigation is complete; isn't that

6 right?

7           MR. CHATTERJEE:  Objection.  Assumes facts

8 not in evidence.  If you have a policy document you

9 want before the witness, you're free to do that, but

10 the witness has answered this question.

11           THE WITNESS:  I believe the board would take

12 an action at a time in the future regarding future

13 agreements.

14 BY MR. BRAUNIG:

15      Q.   But with respect to member

16 agency-administered conservation projects, the board

17 authorized staff to cease approving or providing

18 funding; right?

19           MR. CHATTERJEE:  Vague and ambiguous.

20 BY MR. BRAUNIG:

21      Q.   To Metropolitan.  I'm sorry.  To the Water

22 Authority.  I'll reask it.

23           With respect to member agency-administered

24 conservation projects, the board authorized staff to

25 cease approving or providing funding to the Water
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1 Authority for those projects; right?

2      A.   Yes, pending any further board action that

3 would give us different direction.

4      Q.   And the board's action in June of 2011 was

5 that pending incentive agreements that the Water

6 Authority may have -- that may have been submitted to

7 Metropolitan that involved the Water Authority will

8 not be executed unless the board takes some other

9 action; is that right?

10      A.   Not before further direction or action by

11 the board.

12      Q.   And the pending agreements that are

13 referenced in Mr. Kightlinger's letter are the three

14 agreements that we looked at on the back side of

15 Exhibit 129.  Is that your understanding?

16      A.   Certainly those agreements, yes.

17      Q.   Any others?

18      A.   Not that I'm aware of.

19      Q.   You have been designated by Metropolitan as

20 the person most knowledgeable about the benefits to

21 Metropolitan or its member agencies of the rate

22 structure integrity clause.

23           What are the benefits to Metropolitan or its

24 member agencies of the RSI clause itself?

25      A.   The benefits to Metropolitan, you know, our
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1 gave, something that wasn't clear to me -- it's a long

2 way of saying I'm going to stop and ask a question.

3           Does -- you testified earlier that there's

4 one Metropolitan rate that funds incentives and local

5 resource programs and conservation, and that's the

6 water stewardship rate; right?

7      A.   The water stewardship rate is set to be able

8 to cover the costs of the budgets for those programs.

9      Q.   And those incentives are paid for out of

10 money that's collected through the water stewardship

11 rate?

12      A.   The incentives are actually paid for through

13 Metropolitan general revenues.

14      Q.   Okay.  But the water stewardship rate is

15 set, as you said, to recover the costs associated with

16 those programs?

17      A.   The water stewardship rate is set

18 prospectively, just like all of our rates, based on

19 the budgets associated with those programs.  So when

20 we are making a rate recommendation or the board is

21 adopting rates, they're looking at a budget that

22 Metropolitan has and trying to set rates that cover

23 those budgeted costs.

24           And so obviously, you know, through that

25 process, there is a process of looking at cost of
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1 service.  And the water stewardship rate is looking at

2 the cost of service for those programs.

3           MR. BRAUNIG:  We're at Exhibit 132.  Okay.

4 Exhibit 132 is a multipage document Bates-stamped

5 MDW2010-00234908 through 911.

6           (Exhibit 132 is marked for identification

7           and is appended hereto.)

8 BY MR. BRAUNIG:

9      Q.   Is Exhibit 132 an email and a draft press

10 release relating to the rate structure integrity

11 provision sent by Linda -- is it Wade or Wade?

12      A.   Wade.

13      Q.   Wade, Linda Wade.

14           MR. CHATTERJEE:  Objection.  Calls for

15 speculation.  Lacks foundation.  The witness is not

16 copied on this document.

17           THE WITNESS:  I see that this is an email

18 from Linda Wade to a number of people.

19 BY MR. BRAUNIG:

20      Q.   And Linda Wade is a Metropolitan employee?

21      A.   She was.

22      Q.   She was.  Okay.

23           Do you know what Exhibit 132 is?

24           MR. CHATTERJEE:  Lacks foundation.

25           MR. BRAUNIG:  That's why I asked.
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1           (Record is read as follows:)

2          "Q.    Does Metropolitan have the inherent

3     authority to set rates that cover its costs?"

4           THE WITNESS:  Metropolitan's board has

5 rate-making authority.

6 BY MR. BRAUNIG:

7      Q.   Okay.  Are you aware that Metropolitan

8 issues an official statement that it provides when it

9 goes out to raise money by selling bonds?

10      A.   I am.

11      Q.   Okay.  Are you -- have you seen those

12 official statements before?

13      A.   I have.

14      Q.   Have you contributed to the development or

15 review of those official statements?

16      A.   Not all of it, but I have contributed.

17      Q.   And you've reviewed the contents of portions

18 of it?

19      A.   Portions, yes.

20           MR. BRAUNIG:  Okay.  I'll ask the court

21 reporter to please mark as Exhibit 133 a document

22 that's entitled "$104,820,000, The Metropolitan Water

23 District of California, Special Variable Rate Water

24 Revenue Refunding Bonds, 2013 Series E."

25           (Exhibit 133 is marked for identification
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1           and is appended hereto.)

2           MR. CHATTERJEE:  I'm going to object.  This

3 document and this whole subject is outside the scope

4 of this deposition.

5           MR. BRAUNIG:  Objection noted.

6      Q.   Mr. Upadhyay, do you recognize Exhibit 133?

7      A.   I certainly recognize the form, and I

8 recognize that it's a Metropolitan document.  I can't

9 say that I recognize this specific document.

10      Q.   Okay.  But you recognize it to be an

11 official statement associated with Metropolitan's

12 selling of bonds?

13      A.   Yes.

14      Q.   Based on your experience and time at

15 Metropolitan?

16      A.   Yes.

17      Q.   Okay.  I want to ask you to turn to -- it's

18 page A48, and a heading "Litigation Challenging Rate

19 Structure."

20           But before I do, what's the purpose, if you

21 know, of an official statement?

22           MR. CHATTERJEE:  Objection.  This is outside

23 the scope.  Can I get a proffer as to why this is

24 within the scope of this deposition?

25           MR. BRAUNIG:  It goes to whether or not the
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1 rate structure is -- rate structure integrity

2 provision is -- what the benefits of it are and

3 whether or not it's necessary.

4           MR. CHATTERJEE:  We disagree.  This is

5 outside the scope of this deposition.

6 BY MR. BRAUNIG:

7      Q.   What's the purpose of an official statement?

8           MR. CHATTERJEE:  Objection.  This is outside

9 the scope of this witness's designation here.  He's

10 not here to testify about bonds.  And it's outside the

11 scope of this deposition.

12           MR. BRAUNIG:  I'm not going to ask him about

13 bonds.

14      Q.   What's the purpose of an official statement?

15           MR. CHATTERJEE:  He's not here to talk about

16 an official statement.

17           THE WITNESS:  I don't know that I have the

18 background to answer that question.

19 BY MR. BRAUNIG:

20      Q.   What's your understanding?

21           MR. CHATTERJEE:  Objection.  Lacks

22 foundation.  He doesn't have the background, he just

23 said.  Lacks foundation.

24 BY MR. BRAUNIG:

25      Q.   Does Metropolitan prepare an official
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1 statement to provide to people in the investment

2 community that might participate in the buying of

3 Metropolitan bonds?

4           MR. CHATTERJEE:  Objection.  Lacks

5 foundation.  Beyond the scope of this dep -- this

6 deposition.

7 BY MR. BRAUNIG:

8      Q.   Is that your understanding?

9      A.   I do believe it's a document that is out

10 there for people to take a look at information related

11 to Metropolitan.

12      Q.   Okay.  And who prepares an official

13 statement within Metropolitan?

14           MR. CHATTERJEE:  Lacks foundation.

15           THE WITNESS:  There are a team of folks

16 that look at the different elements of the official

17 statement.

18 BY MR. BRAUNIG:

19      Q.   And in the course of your duties, you're

20 asked to provide information to the official

21 statement?

22      A.   That's correct.

23      Q.   Okay.  I want to draw your attention to

24 page A48, and the second paragraph.  And I want you to

25 please read out loud, starting in the second
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1 paragraph, about three and a half lines down, with the

2 sentence "Metropolitan contends."

3      A.   "Metropolitan contends that its rates are

4 reasonable, equitably apportioned among its member

5 agencies, and lawful, and were adopted under a valid

6 rate structure and cost-of-service approach, developed

7 in a multiyear collaborative process with its member

8 agencies, that has been in place since 2002."

9      Q.   Continue.

10      A.   "Nevertheless, to the extent that a Court

11 invalidates Metropolitan's adopted rates and charges,

12 Metropolitan will be obligated to adopt rates and

13 charges that comply with any mandates imposed by the

14 Court."

15      Q.   Continue.

16      A.   "Metropolitan expects that such rates and

17 charges would still recover Metropolitan's cost of

18 service.  As such, revenues would not be affected.

19           "If Metropolitan's rates are revised in the

20 manner proposed by San Diego County Water Authority in

21 the complaint, other member agencies may pay higher

22 rates unless other actions are taken by the board."

23      Q.   Of the sentences that you just read from

24 Metropolitan's official statement, are there any that

25 you believe are inaccurate?
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1           MR. CHATTERJEE:  Objection.  Outside the

2 scope of this deposition.

3           You know, there are statements here about

4 rates.

5           MR. BRAUNIG:  Raj, Raj, this is not an

6 objection.  You want to make an objection, make an

7 objection.  I've asked him a question.

8           There's a question pending.  If you want to

9 make an objection, make an objection to the form of

10 the question, but don't give a speech.

11           Can I ask the court reporter to read back

12 the question?

13           (Record is read as follows:)

14          "Q.    Of the sentences that you just read

15     from Metropolitan's official statement, are

16     there any that you believe are inaccurate?"

17           THE WITNESS:  Not that I know of.

18 BY MR. BRAUNIG:

19      Q.   So you believe it's accurate that to the

20 extent that a Court invalidates Metropolitan's adopted

21 rates and charges, Metropolitan will be obligated to

22 adopt rates and charges that comply with any mandates

23 imposed by the Court, and Metropolitan expects that

24 such rates and charges would still recover

25 Metropolitan's cost of service?
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1           MR. CHATTERJEE:  Objection.  Calls for a

2 legal conclusion and outside the scope of this

3 deposition and lacks foundation.

4 BY MR. BRAUNIG:

5      Q.   To the best of your knowledge, that

6 statement is accurate?  Those statements are accurate?

7      A.   To the best of my knowledge.

8      Q.   Metropolitan tells the investment community

9 that it's going to be able to recover revenue to meet

10 all of its costs; right?

11           MR. CHATTERJEE:  Objection.  Outside the

12 scope of this witness.  I'm going to instruct the

13 witness not to answer on this point.

14           MR. BRAUNIG:  On what ground?

15           MR. CHATTERJEE:  You're outside the scope of

16 this deposition.

17           MR. BRAUNIG:  He can answer in his

18 individual capacity, and it will be decided whether or

19 not this is within the scope of the deposition.

20           MR. CHATTERJEE:  He's not here in his

21 individual capacity.

22           MR. BRAUNIG:  You're instructing him not to

23 answer this question?

24           MR. CHATTERJEE:  Yes.

25 ///

PTX0516



Page 103

1 programs.  Do I have that right?

2      A.   Yes.

3      Q.   Let's talk a little bit about local resource

4 programs.  And we addressed this a little bit earlier.

5 What sorts of things fall into the bucket of local

6 resource programs?

7      A.   It's primarily contracts for recycled water

8 developments and groundwater recovery developments.

9 The seawater desalination program also includes

10 seawater desalination projects.  And the groundwater

11 recovery side, it's actually predominantly brackish

12 brown water cleanup.

13      Q.   And you talked a little bit earlier about

14 some of the potential benefits associated with these

15 types of programs.

16           I'm asking you specifically about local

17 resources programs.  What are the benefits that

18 Metropolitan believes are created by these LRP

19 programs?

20      A.   We've discussed this earlier.  The benefits

21 associated with the LRP programs, I believe I've

22 detailed in prior testimony.

23      Q.   Okay.  Well, let me -- let me just make

24 sure I have a list, because I want to make sure I've

25 got them all.

PTX0516



Page 104

1           So you mentioned there is a supply benefit,

2 there's a reliability benefit, there's a freeing up

3 capacity benefit, a reduction in power benefit, and a

4 cost of not having to do transfers benefit.  I don't

5 know if I characterized those right.

6           Does that sound like the list that you

7 elaborated on earlier?

8      A.   Sure.  Reduced likelihood of shortage for

9 the region.

10      Q.   Why is that?  Why is there a reduced

11 likelihood of shortage for the region?

12      A.   Because there's supply that's actually

13 developed that increases the overall pie of supply

14 that's available to the region so that in the future,

15 if you're facing drought conditions, you have more

16 supply available.

17      Q.   Okay.  Now, with these local resource

18 program incentive payments, there's also a benefit to

19 the agency that receives the actual financial

20 incentive, isn't there?

21      A.   Through the local resources program,

22 we're -- obviously, we're providing incentives to a

23 given agency.  The reason that we're providing

24 incentives is because of those regional benefits that

25 I had described.
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1      Q.   Right.  But in addition to -- in addition to

2 what you've described as regional benefit, there's

3 also a benefit specifically to that water agency,

4 which gets both money and water that they're able to

5 develop through that -- with that money; right?

6      A.   With the help of that money.

7      Q.   So that's an additional benefit that's

8 created by the LRP funding.  Would that be fair to

9 say?

10      A.   I believe the LRP funding is helping to

11 provide the regional benefits, but sure, there are

12 local benefits also.

13      Q.   And what's the -- does Metropolitan make an

14 effort to quantify what the local benefits are

15 associated with the LRP funding?

16      A.   No.  The LRP funding is associated with the

17 regional benefits.  The reason Metropolitan is

18 providing the incentives is because of the regional

19 benefits that accrue.

20      Q.   Okay.  But there's also a local benefit that

21 Metropolitan doesn't make an effort to quantify?

22      A.   We're not -- we're not quantifying a local

23 benefit per se.  Obviously, the acre feet represent

24 the benefit that people in the area might receive, but

25 it's also a benefit for the region.
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1 can reorient ourselves.

2           Metropolitan -- does Metropolitan --

3 Metropolitan funds -- strike that -- provides

4 incentives for the development of local resource --

5 local resources in order to, as you said, expand the

6 pie of supply that's available; is that correct?

7           MR. CHATTERJEE:  Well, misstates his

8 testimony.

9           THE WITNESS:  I believe that our supply and

10 reliability strategy is documented in our IRP.  So if

11 you want to get into that strategy, we can reference

12 the IRP.

13 BY MR. BRAUNIG:

14      Q.   Well, I can also -- I'm going to ask you

15 questions as well.

16           And my question is:  Does Metropolitan

17 invest in local resources in order to grow the pie of

18 supply?

19      A.   That's -- yes, that's one of the benefits

20 that we're investing for, yes.

21      Q.   Okay.  Does Metropolitan's -- is one of the

22 benefits that you've articulated of these programs

23 that it creates a benefit of not having to spend money

24 on other imported supplies?

25      A.   Yeah.  That's part of the basis for the
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1 incentive.

2      Q.   Does Metropolitan attempt to quantify how

3 much of the -- quantify the amount of avoided supply

4 costs that are generated by these programs?

5      A.   You know, earlier, in earlier testimony, we

6 talked about the acre foot amount that is provided

7 through these programs.  And so we don't do a

8 calculation of the dollars that are avoided in terms

9 of supply or power; we do do a tabulation of the acre

10 feet.

11           And if we wanted to, we could do that

12 calculation, but there is -- there hasn't been a

13 business need to do that.

14      Q.   Is it possible that there might be -- that

15 there would be some point at which spending additional

16 money to develop local resources is -- provides no

17 imported supply benefit because Metropolitan wouldn't

18 need to add additional supply?

19           MR. CHATTERJEE:  Objection.  Incomplete

20 hypothetical.  Calls for speculation.

21           THE WITNESS:  You know, perhaps there's a

22 scene out there in the future.  That's not the

23 condition we're in now.

24 BY MR. BRAUNIG:

25      Q.   So Metropolitan's assumption is that every
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1 acre foot of supply created through its local

2 resources programs is an acre foot of supply that it

3 would otherwise have to buy from somewhere else?

4      A.   Or a shortage that might occur that we're

5 helping to avoid.

6           We don't have infinite imported supplies

7 that can be developed.  So our overall supply strategy

8 is to try to maintain our imported supplies and

9 stabilize those imported supplies and encourage

10 greater degree of water use efficiency and local

11 resource development, local supplies, to be able to

12 meet the needs of growth in the region.

13      Q.   But as you've said, Metropolitan doesn't

14 quantify the benefits of any avoided cost of imported

15 supply?

16      A.   Well, we don't -- we don't quantify the

17 actual power cost or the actual supply costs we're

18 avoiding.  We do quantify the acre foot amounts, and

19 you could calculate those other things if necessary.

20      Q.   There are years, though, where Metropolitan

21 has more supply than it does demand; right?

22      A.   I believe that there are years where

23 Metropolitan has supplies that are adequate to meet

24 the region's demands, you know, coupling that with the

25 local resources and conservation efforts we've had.
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1           If you were to quantify the acre feet, the

2 last report that we did, the SB60 report, said that

3 there was, you know, approximately 900,000 acre feet

4 in water efficiency and almost 400,000 acre feet

5 between groundwater and recycling that had been

6 developed.  Those are annual figures.

7           Had that not been done, our demands would be

8 significantly higher, and I can't say that we would

9 have the supply -- other supply alternatives that

10 would have met all that need.  It's speculative to say

11 that.

12      Q.   When a local -- when a member agency

13 develops an acre foot of water, is that an acre foot

14 of water that they won't end up buying from

15 Metropolitan?

16      A.   Unless it's a year where Metropolitan

17 doesn't have the water supply to provide, in which

18 case in those years it's a greater degree of shortage

19 you would be facing.

20           MR. CHATTERJEE:  It's 4:10.  Want to take a

21 break?

22           MR. BRAUNIG:  Yeah.  We can take a break

23 now.  Thank you.

24           THE WITNESS:  Thanks.

25           THE VIDEOGRAPHER:  Okay.  We're off the
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1 utilization at the treatment facilities because you're

2 not moving as much water.

3           And that's in the situations where you're

4 actually reducing an imported supply as opposed to

5 some situations where, you know, it might -- you might

6 not have enough supply.  So it's actually a reduction

7 in the shortage that you're receiving, so you're

8 getting your reliability benefit.

9           So that's why multiple categories of

10 benefits, we're talking about, whether it's the

11 facility and capital, the power, the supply.

12      Q.   Okay.  And one of those benefits would be a

13 treatment-related benefit, treatment capacity?

14      A.   Sure.  Insomuch as it's a capital

15 facility --

16      Q.   And there could also be --

17      A.   -- that could be affected by it.

18      Q.   I'm sorry.  I didn't mean to cut you off.

19           Is there also a storage benefit associated

20 with the development of water through the local

21 resource programs and the other programs funded by the

22 water stewardship rate?

23      A.   There could be.  It's part of the overall

24 supply benefit that you would be potentially avoiding

25 costs of having to develop additional transfers or
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1 additional supplies.

2           You would potentially be getting increases

3 in storage as a result of the fact that in some years

4 you got demands that are lower for imported supplies

5 because local resources or efficiency measures have

6 reduced those demands, which allows some of the

7 imported supplies to go into storage facilities.

8           And, you know -- but again, multiple --

9 multiple buckets of benefits, whether it's capital,

10 whether it's supply, whether it's power.

11      Q.   Does Metropolitan take any efforts to

12 quantify the avoided facilities benefit that you were

13 just describing associated -- associated with these

14 particular programs?

15      A.   Yeah.  The incentives -- we've talked about

16 this earlier.  The incentives were based on a

17 calculation of the prospective benefits associated

18 with these categories.  So capital deferral; avoided

19 power costs; avoided need to develop new supplies, so

20 avoided supply costs.

21           And so that was the basis for the incentive,

22 and there was some -- a quantification there.  We

23 don't do, like, an annual, if that's what you're

24 asking, an annual kind of calculation of avoided

25 costs.
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1      Q.   Okay.  So there's -- there is no

2 quantification at Metropolitan of:  Here's -- for the

3 LRP programs we funded in, say, 2011, here's the

4 avoided facility -- here's the avoided facilities

5 benefit associated with that?

6      A.   There -- no.  There isn't a regular

7 calculation like that, no.

8      Q.   And there's no calculation of the capital

9 benefit associated with the LRP programs and the other

10 programs funded by the water stewardship rate?

11      A.   There was originally, in terms of the design

12 of the incentive.  But there isn't an ongoing regular

13 calculation that we're doing that's trying to tabulate

14 that, no.

15      Q.   Okay.  And there's no -- there's no

16 quantification of the benefits associated with, say,

17 storage that derive from a local resource project and

18 the other programs funded by the water stewardship

19 rate?

20      A.   I don't believe that there's a -- any kind

21 of regular calculation to that effect, although there

22 is an accounting of the water supplies or avoided

23 demand increases through efficiency; and based on

24 that, you could -- you could project based on those

25 figures the additional capacity needs you might have
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1 had or the additional power costs you might have

2 incurred or supplies you might have had to have

3 developed.

4      Q.   Metropolitan doesn't do that right now?

5      A.   We tabulate the acre feet.

6      Q.   Right.  The amount of supply created by the

7 local resource incentive funding?

8      A.   The acre feet associated with these

9 programs.  And derived from those acre feet, you could

10 estimate the capital deferral benefits, the avoided

11 power, or the additional supplies you might have

12 needed to develop.

13      Q.   Right.  But Met doesn't do that?

14      A.   We do not.

15      Q.   Would the group of benefits, the sort of

16 categories of benefits that you just described --

17 would those be different from one local resource

18 program project to another?

19           MR. CHATTERJEE:  It's vague and ambiguous.

20           THE WITNESS:  I don't know that they would

21 be different.  You know, we're providing incentives

22 through a program for many different project types.

23 So . . .

24 BY MR. BRAUNIG:

25      Q.   Well, let me give you -- let me give you an
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1           (Record is read as follows:)

2          "Q.    In this board memo, Exhibit 134,

3     alternative number 2 presented to the board

4     would have required Metropolitan to evaluate

5     regional water supply and facility benefits in

6     deciding which LRP programs to fund; is that

7     right?"

8           THE WITNESS:  So it looks like alternative 2

9 would have included criteria for regional water supply

10 and benefits.

11 BY MR. BRAUNIG:

12      Q.   Okay.  And alternative 2 also would have

13 required Metropolitan to evaluate the regional water

14 quality and environmental benefits associated with the

15 LRP program?

16      A.   That would have been part of the scoring for

17 a proposal.

18      Q.   And Metropolitan's board ultimately chose

19 alternative number 1, the open process, over this

20 alternative number 2 with selection criteria?

21      A.   They chose alternative number 1, which was

22 an open process with certain guidelines and

23 provisions.

24      Q.   As a result, does Metropolitan evaluate

25 regional water supply and facility benefits in
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1 deciding which LRP programs to fund?

2      A.   We do an evaluation of whether there will be

3 a net supply improvement, and as a result of that, if

4 there is a net supply improvement, i.e., it can't be a

5 facility that is producing a supply over here, but at

6 the same time there is a supply reduction somewhere

7 else because they're connected.

8           And to the extent that that test is met, so

9 there is a net supply increase, then I believe there

10 is the assumption that the benefits associated with

11 the original incentive calculation of reduced need to

12 increase the capacity for the system or expand the

13 system -- the notion of the reduced power costs over

14 time or the reduced need to develop new supplies comes

15 with that.

16           So we're not doing it on an individual

17 basis, but that's one of the assumptions of the

18 program.

19      Q.   You're testifying that Metropolitan assumes

20 that those benefits will be created?

21      A.   Based on the original analysis for the

22 incentive calculation.  That's the basis for the

23 incentive calculation.

24      Q.   But Metropolitan doesn't calculate how much

25 those benefits will be created?
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1      A.   That was done prospectively, yeah, looking

2 forward based on an estimate, and that's how the

3 incentive was calculated.

4      Q.   Of the -- of the investment that

5 Metropolitan is making in LRP programs, what

6 percentage of the benefits are attributable to

7 avoiding water supply cost and what percentage are

8 attributable to avoiding some of these other costs

9 that you described?

10      A.   I don't know.

11      Q.   Metropolitan doesn't calculate that?

12      A.   We did at one time, not currently.

13      Q.   When?

14      A.   In the early '90s.

15      Q.   20 years ago?

16      A.   In the early '90s.

17      Q.   Not at any point since Metropolitan

18 unbundled its rates?

19      A.   Not to my knowledge.

20           MR. BRAUNIG:  Can we go off the record for

21 just a moment?

22           THE VIDEOGRAPHER:  Okay.  This ends Media

23 Number 2 of this deposition.  We're off the record at

24 4:45.

25           (Recess is taken.)
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1           THE VIDEOGRAPHER:  This begins Media

2 Number 3.  We're on the record at 4:53.

3           (Exhibit 135 is marked for identification

4           and is appended hereto.)

5           (Exhibit 136 is marked for identification

6           and is appended hereto.)

7           (Exhibit 137 is marked for identification

8           and is appended hereto.)

9           (Exhibit 138 is marked for identification

10           and is appended hereto.)

11           (Exhibit 139 is marked for identification

12           and is appended hereto.)

13           MR. BRAUNIG:  Mr. Upadhyay, the court

14 reporter has marked and put in front of you a series

15 of documents, hopefully.  No, here they are.

16           I've put in front of you a series of

17 documents that are marked Exhibits 135 through 139.

18 And to make the record clear, I'll describe each one

19 of them.

20           Exhibit 135 is a December 11th, 2012

21 board -- MWD board action memo 7-1, subject:

22 Authorize entering into a local resources program

23 agreement with Three Valleys Municipal Water District

24 and California State Polytechnic University of Pomona

25 for the Cal Poly Pomona Water Treatment Plant.
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1           Exhibit 136 is the August 12, 2012 MWD board

2 action memo 7-1, subject:  Authorize entering into a

3 local resources program agreement with Municipal Water

4 District of Orange County and El Toro Water District

5 for the El Toro Recycled Water System Expansion

6 Project.

7           Exhibit 137 is a March 13th, 2012 MWD board

8 action memo 8-9, subject:  Authorize entering into a

9 local resources program agreement with Eastern

10 Municipal Water District for EMWD's Recycled Water

11 System Expansion Project.

12           Exhibit 138 is a June 14th, 2011 MWD board

13 action memo 8-6, subject:  Authorize entering into a

14 consolidated agreement under the local resources

15 program with the Inland Empire Utilities Agency,

16 Western Municipal Water District, and Chino Basin

17 Desalter Authority for the Chino Basin Desalination

18 Program.

19           And Exhibit 139 is a December 14, 2010 board

20 action memo 8-3, subject:  Authorize entering into a

21 local resources program agreement with Los Angeles

22 Department of Water and Power for the Van Nuys Area

23 Water Recycling Project.

24      Q.   I'm going to ask you to take a look at

25 Exhibit 135.  And what is Exhibit 135?
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1      A.   This is a board letter that is asking

2 authority to enter into an agreement that's an LRP

3 agreement.

4      Q.   With whom?

5      A.   This would be an agreement with Metropolitan

6 and Three Valleys, one of our member agencies, and Cal

7 State University.

8      Q.   What are the -- what are the benefits

9 identified in the board memo associated with this

10 project?

11      A.   Well, the benefits identified in the board

12 memo are here.  Do you want me to just read the

13 various sentences?

14      Q.   Sure, if you want, if that's easier.

15      A.   Well, the executive summary lists that it's

16 basically an agreement between the parties we

17 mentioned, and the project would provide up to 250

18 acre feet per year of recovered groundwater.  This

19 project would help achieve Metropolitan's LRP goal of

20 174,000 acre feet.

21      Q.   Of new supply?

22      A.   Of new supply.

23           So af -- you know what?  We've talked about

24 the overall program that we've got, and this is

25 contributing towards that goal and the program and the
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1 local resources program.  So it's an additional 250

2 acre feet per year towards that goal.

3      Q.   Other than the addition of 250 acre feet of

4 supply that will be created by the program identified

5 in Exhibit 135, are there any other benefits that are

6 identified that will be associated with this LRP

7 program?

8      A.   There are many benefits associated with that

9 additional production.  While they might not be

10 identified specifically in this board letter, they're

11 a part of our board policy and the reason why the

12 board has a local resources program goal.

13      Q.   Okay.  But this -- this particular project,

14 for this particular project?

15      A.   Right.

16      Q.   The only benefit that Metropolitan has

17 quantified is the benefit of increasing supply?

18      A.   The benefit associated with this project --

19 we're paying incentives for increased production that

20 has many different benefits that I've already

21 detailed.

22      Q.   Okay.  But the only -- my question was:  The

23 only benefit that's identified in the board action

24 memo is that it's adding -- that it's adding new

25 supply, providing money for supply that will be
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1 developed in Three Valleys Municipal Water District?

2      A.   Right.  And it's referencing that that is

3 going towards a goal of development of 174,000 acre

4 feet, consistent with the local resources program

5 policy, which is based on a myriad of supply -- or

6 benefits associated with the generation of new local

7 resources.

8      Q.   This -- Exhibit 135 does not -- does

9 Exhibit 135 anywhere identify what the -- what the

10 regional benefits to Metropolitan will be from this

11 particular agreement, from this particular program?

12      A.   This references board-approved policy goals.

13 So we don't make a habit of identifying all of the

14 policy goals that are inherent in previous board

15 policy that leads up to meeting the goal.

16           So there is a goal of 174,000 acre feet

17 identified through the local resources program, and

18 there are many benefits associated with that goal:

19 The benefits of supply, capital deferral, reductions

20 in power utilization, reduced shortage likelihood.

21 And it's, you know, documented in our LRP policy, it's

22 also documented in the integrated resources plan, and

23 it's the reason why we have those goals.

24      Q.   Three Valleys Municipal Water District gets

25 money as a result of this board action memo being
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1 referencing board-approved policy goals, and that's

2 inherent in those goals.  So while it might not be

3 explicit about all of the other benefits associated

4 with the contract, that -- it is implied by the board

5 policy, which didn't occur on this date.

6      Q.   Okay.  Does -- and I apologize if I asked

7 you this question about this document already.  It's

8 getting late in the day.

9           Has Metropolitan quantified anywhere the

10 benefits, other than the creation of new supply, that

11 are associated with the project described in

12 Exhibit 135?

13      A.   The very theory that Metropolitan developed

14 years ago related to the local resources program and

15 incentives for efficiency.  And the local resources

16 program was then tabulated in calculations that

17 created the incentive.  And so the incentive that

18 we're providing through this contract is based on

19 projected cost savings and avoided costs.

20           So that's the nature of the incentive.  The

21 incentive is being paid for the acre feet produced,

22 but the incentive is being paid for all of those

23 benefits.

24      Q.   Does Metropolitan know what specific costs

25 are avoided through the development of this particular
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1 treatment plant described in Exhibit 135?

2      A.   The incentive is being paid for the benefits

3 that I had mentioned.  And they're not associated with

4 a specific project; rather, the overall -- overall

5 goals.

6      Q.   Okay.  So in other words, Metropolitan does

7 not -- does not know particular specific costs that

8 are avoided through the development of this particular

9 project described in Exhibit 135?

10      A.   The costs are associated with the incentive

11 calculation.  So the value we're associating with it

12 is the incentive multiplied by the acre feet provided.

13      Q.   And this is from a policy that was developed

14 when?

15      A.   The policy dates back to the early '90s, but

16 it was reaffirmed by the board in 2007.

17      Q.   So based on assumptions that were made in

18 the early '90s, Metropolitan is assuming that there

19 will be some additional benefits beyond merely the

20 development of new supply in Three Valleys?

21           MR. CHATTERJEE:  Objection.  Misstates the

22 testimony.

23           THE WITNESS:  I -- in previous testimony

24 we've talked about, I've mentioned that we do a

25 calculation each year of the acre feet associated with
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1 these programs.

2           It is possible for us to take those acre

3 feet and estimate the capital that would be necessary,

4 the additional power that would be necessary, the

5 additional supplies that might be necessary, in order

6 to provide for those demands were those local supplies

7 or efficiencies not produced.  Through our normal

8 course of business, there isn't a need for us to do

9 those calculations.

10 BY MR. BRAUNIG:

11      Q.   So Metropolitan could calculate the various

12 benefits associated with the project described in

13 Exhibit 135 but, for business reasons, has chosen not

14 to do so?

15      A.   We would estimate those things.  But up to

16 this point, we believe that the merits of the program

17 stand on board policy.

18      Q.   And for business reasons, Metropolitan has

19 chosen not to actually quantify those benefits on a

20 project-by-project basis?

21           MR. CHATTERJEE:  Misstates his testimony.

22           THE WITNESS:  If you look at the testimony,

23 I believe I said that up to this point, there hasn't

24 been a business need to do those calculations.

25 ///
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1 BY MR. BRAUNIG:

2      Q.   And if I were to ask you this same line of

3 questions about the documents, the Exhibits 136

4 through 139, would your answers be the same?

5           MR. CHATTERJEE:  It's compound.

6           THE WITNESS:  I believe they would be the

7 same.

8 BY MR. BRAUNIG:

9      Q.   Is the water stewardship rate a volumetric

10 charge?

11      A.   It is.

12      Q.   What does that mean?

13      A.   It's charged based on acre feet delivered.

14      Q.   Does that -- does that mean that the more

15 water a particular agency buys or acquires or is

16 charged -- withdrawn.

17           Does that mean that an agency -- that a

18 member agency that buys more water from Metropolitan

19 contributes more money to what's called the water

20 stewardship fund?

21           MR. CHATTERJEE:  Vague and ambiguous.  It's

22 vague and ambiguous and assumes facts not in evidence.

23           THE WITNESS:  I believe what "volumetric"

24 means is that it's charged based on the acre feet that

25 a member agency purchases.  So to the extent that a

PTX0516



Page 137

1 member agency is paying for more water to come from

2 Metropolitan or more water to be moved through the

3 system, then they are going to be paying more in terms

4 of overall water stewardship rate charges as compared

5 to an agency that's moving less.

6 BY MR. BRAUNIG:

7      Q.   Thank you.  You're much more lucid at this

8 point than I am.  I appreciate that in the question.

9           For purposes of disbursing money through the

10 water stewardship rate, does it matter to Metropolitan

11 how much an agency has paid in water stewardship rate

12 contributions?

13      A.   Can you repeat the question?

14      Q.   Uh-huh.  Does it matter to Metropolitan how

15 much a particular member agency has paid in through

16 the water stewardship rate, in evaluating how much a

17 member agency should receive in funds disbursed

18 through the local resources program, the conservation

19 programs, and the desalination program?

20      A.   Not to my knowledge.

21      Q.   Why not?

22           MR. CHATTERJEE:  I'm going to object.

23 Getting into the basis of the rates.  If you want to

24 ask him about H in terms of what actually happens in

25 terms of to monitor the total amount of conservation,
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1 desalination, or the distribution of funds collected

2 through the water stewardship rate, that's fine, but

3 we're not going to get into the basis of the rates.

4           MR. BRAUNIG:  Are you instructing him not to

5 answer?

6           MR. CHATTERJEE:  No.

7           THE WITNESS:  What was the question?

8           MR. CHATTERJEE:  I'm going to object as

9 outside the scope.

10           MR. BRAUNIG:  I'm going to ask the court

11 reporter, please, to read back.

12           (Record is read as follows:)

13          "Q.     Does it matter to Metropolitan how

14     much a particular member agency has paid in

15     through the water stewardship rate, in

16     evaluating how much a member agency should

17     receive in funds disbursed through the local

18     resources program, the conservation programs,

19     and the desalination program?

20          "A.     Not to my knowledge.

21          "Q.     Why not?"

22           THE WITNESS:  I think what matters is the

23 question of whether the overall pool of funds that's

24 coming in to Metropolitan, in terms of revenues, is

25 enough to cover our costs.  It's not -- I don't know

PTX0516



Page 139

1 that it's a question of member agencies paying in or

2 out.

3           In fact, the nature of the local resources

4 program and our conservation incentives really are

5 based on a regional philosophy that regardless of

6 where the investments are occurring in terms of the

7 local resources, or regardless of where the

8 conservation is actually occurring within the region,

9 that the benefits that we're paying for through the

10 incentive are regional benefits that accrue to the

11 region.

12           So we've never taken an approach where we're

13 tabulating things like that.

14 BY MR. BRAUNIG:

15      Q.   Could Metropolitan disburse all the money to

16 Orange County, all the money that's given out through

17 local resource program grants and conservation and

18 desalination?

19           Could all that money flow to Orange County?

20           MR. CHATTERJEE:  Objection.  Incomplete

21 hypothetical.  Calls for speculation.

22           THE WITNESS:  I don't think that would be

23 possible.

24 BY MR. BRAUNIG:

25      Q.   Why not?
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1      A.   I don't know that there are projects in one

2 agency's service area that can meet our regional

3 goals.

4           And, you know, furthermore, we've already

5 got contracts with many agencies that we're going to

6 be paying out for another 20 years.  They're 25-year

7 contracts.

8      Q.   Other than -- other than sort of your

9 assumption that there wouldn't be an availability of

10 good projects, there's no limits that you're aware of

11 or that you understand as to how Metropolitan

12 disburses water stewardship rate monies among the

13 various member agencies?

14      A.   In the current board policy, to meet this

15 174,000 acre foot goal, there is not a criteria that

16 dictates some kind of distribution by agency.

17           You know, going forward in terms of meeting

18 our long-term goals, I'd have to speculate on what the

19 board's direction would be in terms of a design of a

20 program.  I don't know -- I don't know what that would

21 be.

22      Q.   Has Metropolitan ever tried to go back and

23 say, "How much have we given already to Orange

24 County?" when deciding to give -- whether to give a

25 particular -- whether or not to grant a particular
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1 application for a local resource project funding?

2      A.   Not to my knowledge.

3      Q.   Has Metropolitan ever tried to go back and

4 say, "How much money have we given to all of the

5 member agencies out of the water stewardship fund?"

6      A.   We do track our -- the contracts that we

7 have for incentives.  So we certainly take a look at

8 the dollars associated with those contracts and track

9 the dollars that have gone out the door associated

10 with those contracts.

11           It -- there's never been an aspect of

12 associating that with the program design, saying an

13 agency has received a certain amount of benefits and

14 that somehow affects their ability to get benefits in

15 the future.  There's nothing like that.

16      Q.   Where do you track this information?

17      A.   We've got agreement administrators that

18 track the dollars associated with their contracts.  So

19 I've got folks in my group that manage these

20 agreements and are tasked with, you know, making sure

21 that the dollars at the member agency level are being

22 spent.

23           And they reconcile that, and that dictates

24 whether they get an incentive or not, or the amount,

25 you know.  Many of our projects are based on the
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1 tabular format, and I believe some of those reports

2 included the member agency that the contract was with.

3 But, you know, to my knowledge right now, our -- the

4 most regular reporting that we have is really just on

5 the gross incentives that are paid out through the

6 con -- through the program.  And that comes out in

7 January, I think, of each year.

8           MR. BRAUNIG:  I will ask the court reporter

9 to please mark as Exhibit 140 a document Bates-stamped

10 SDCWA2010-2012 underscore 00122682, with attachments

11 that have been printed out from an Excel spreadsheet.

12 And there are how many pages of those?  One, two,

13 three, four, five.

14           (Exhibit 140 is marked for identification

15           and is appended hereto.)

16 BY MR. BRAUNIG:

17      Q.   Okay.  Is Exhibit 140 an email from -- on

18 August 20 -- on August 31st, 2011, from Tom DeBacker

19 of MWD to Debra Espe of the San Diego County Water

20 Authority?

21           MR. CHATTERJEE:  Objection.  Lack of

22 foundation.  Calls for speculation.

23           THE WITNESS:  It's what it looks like.

24 BY MR. BRAUNIG:

25      Q.   Who is Tom DeBacker?
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1      A.   Tom DeBacker is the controller for

2 Metropolitan.

3      Q.   At the time, was he the interim chief

4 financial officer?

5      A.   He was the interim CFO for a period of time.

6 I don't know if it covers this.

7      Q.   Okay.  And who's Debra Espe?

8      A.   I believe she's an employee of the County

9 Water Authority.

10      Q.   Has Metropolitan, from time to time, sent to

11 the Water Authority spreadsheets that detail LRP and

12 conservation incentive benefits on an annual basis?

13      A.   I believe that that's true.

14      Q.   And there's a reference in here to:  Stothis

15 provided Amy Chen via Deven, with a file that detailed

16 MWD's historical annual LRP incentive benefits.

17           Do you recall that?

18      A.   I can't say that I recall that.

19      Q.   Have you had an opportunity to look at the

20 different -- the spreadsheets that are sort of lined

21 up behind -- that are lined up behind this email?

22      A.   Here and now, yes.

23      Q.   Okay.  Have you -- do you recognize this

24 spreadsheet?

25      A.   I can't say that I recognize this
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1 requested it, we could produce it.  We've got the

2 ability to produce it.  But that's just not the nature

3 of our reporting.

4           In fact, we've produced that in the past, by

5 the way.  I had mentioned that we have done reports

6 like that in the past, but it's not something that

7 we're doing now.

8 BY MR. BRAUNIG:

9      Q.   Based on your -- based on your knowledge,

10 are there some member agencies who contribute more in

11 payments through the water stewardship rate than they

12 receive in benefits through the local resource

13 program, conservation, and desalination incentive

14 programs?

15      A.   I would imagine that there are agencies that

16 are -- if you're thinking about the, you know, direct

17 incentives, there are some agencies that may be paying

18 more or less or receiving more or less in terms of the

19 direct incentives.  But the nature of the program is

20 not, nor was it ever to be, something that just looked

21 at what an agency was paying in terms of rates and

22 then what they were getting out in terms of incentives

23 coming back.

24           In fact, the nature of the program

25 recognizes that regionally it really doesn't matter
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1 where those investments are within the distribution

2 system or within the region.  It might not be

3 happening in your backyard, but you're still receiving

4 a regional benefit as a result of it.

5           So that's the nature of the program, and I

6 think that's part of the reason why, you know, it's

7 not really the way we look at it.

8      Q.   Okay.  And that statement that you just made

9 is based on the analysis that was done in the early

10 '90s?

11      A.   Well, yeah.  And the board -- the board

12 policy associated with the LRP is acknowledging that

13 we have a regional philosophy and that there are

14 regional benefits associated with it.

15           MR. BRAUNIG:  Let's go off the record for a

16 minute.

17           THE VIDEOGRAPHER:  Okay.  We're off the

18 record.  The time is 5:33.

19           (Recess is taken.)

20           THE VIDEOGRAPHER:  We're back on the record.

21 The time is 5:37.

22 BY MR. BRAUNIG:

23      Q.   During the last hour or so, you have

24 mentioned a couple of times a study from the early

25 1990s that had something to do with benefits
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1               Los Angeles, California

2             Tuesday, September 24, 2013

3                9:12 a.m. - 4:46 p.m.

4

5           THE VIDEOGRAPHER:  We are on the record.

6 My name is Collette Stark.  I'm the legal

7 videographer with Thorsnes Litigation Services.

8           Today is September 24th, 2013.  The time

9 on the video monitor is 9:12 a.m.

10           This video deposition is taken at

11 725 South Figueroa Street, 31st Floor, in Los

12 Angeles, California.

13           The name of the case is San Diego County

14 Water Authority versus Metropolitan Water District

15 of Southern California, filed in the Superior Court,

16 State of California, County of San Francisco.  Case

17 Number CPF-10-510830 and CPF-12-512466.

18           This is Volume 1 in the deposition of

19 Arnout Van den Berg.

20           Would the attorneys now introduce

21 themselves.

22           MR. BRAUNIG:  Warren Braunig, Keker & Van

23 Nest for Plaintiff San Diego County Water Authority.

24           With me today are Dan Denham and Dennis

25 Cushman from the Water Authority.

PTX0517



Page 7

1           MR. CHATTERJEE:  Raj Chatterjee, Morrison

2 Foerster, counsel for the Metropolitan Water

3 District of Southern California.

4           With me also is Tom Hixson, who is also

5 counsel for the Metropolitan Water District of

6 Southern California.

7           Also with me are June Skillman and Stathis

8 Kostopoulos of Metropolitan Water District of

9 Southern California.

10           THE VIDEOGRAPHER:  The court reporter

11 today is Audrey Ricks with Thorsnes --

12           On the telephone.

13           MS. CARSON:  On the line, this is

14 Christine Carson from LeMieux & O'Neill.  We

15 represent West Basin Municipal Water District, Los

16 Virgenes Municipal Water District, Eastern Municipal

17 Water District, Western Municipal Water District,

18 and Foothill Municipal Water District.

19           MS. SHIMS:  Also on the phone is Tina

20 Shims, representing the Los Angeles Department of

21 Water & Power.

22           THE VIDEOGRAPHER:  The court reporter

23 today is Audrey Ricks with Thorsnes Litigation

24 Services.

25           She will now swear in the witness.
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1

2                Arnout Van den Berg,

3 having been administered an oath, was examined and

4                testified as follows:

5

6                     EXAMINATION

7 BY MR. BRAUNIG:

8      Q    Good morning, Mr. Van den Berg.

9           I introduced myself to you before we got

10 started, but my name is Warren Braunig, and I

11 represent the San Diego County Water Authority in

12 this case.

13           Have you ever been deposed before?

14      A    Yes.

15      Q    When was that?

16      A    Several months ago.  Don't recall the

17 exact date.

18      Q    What was the nature of the dispute in

19 which you were deposed?

20      A    It was a civil case against the City of

21 Simi Valley.

22      Q    And what was your -- why were you being

23 deposed?

24      A    The City deposed me.  Let's see.  Why am I

25 being deposed?  I guess because they asked me
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1 questions to figure out what I'm going to say during

2 trial; right.

3      Q    Were you there testifying on behalf of the

4 Metropolitan Water Authority --

5      A    No.

6      Q    -- or was it in an individual capacity?

7      A    No.  This was individual.

8      Q    Other than -- other than that -- and let

9 me ask you:

10           What -- what kind of case generally is --

11 was that case?

12      A    Well, it was a civil case.  It was the --

13 the Metro- -- the City of Simi Valley had promised

14 to provide water service, and they had basically

15 changed their mind.

16      Q    Were you testifying as a percipient

17 witness, which means a witness to facts, or were you

18 testifying as an expert in that case?

19      A    I was not an expert witness.

20      Q    Other than -- other than that case, have

21 you testified -- testified before in a deposition?

22      A    No.

23      Q    What about in a courtroom?

24      A    No.

25      Q    Well, since you just did it recently,
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1      Q    Is there -- you understand that you are

2 under oath today?

3      A    Yes, I do.

4      Q    And that your testimony is given as if you

5 were in a court of law?

6      A    Yes.

7      Q    Is there any reason that you are not able

8 to give your best, truthful testimony today?

9      A    No.

10      Q    The last thing I wanted to go over before

11 we get started is some terminology issues.  I may

12 refer to your employer, the Metropolitan Water

13 District of Southern California, as Met or

14 Metropolitan.

15           But you will understand what I'm talking

16 about when I say that; right?

17      A    Okay.

18      Q    Likewise, I may refer to my client, the

19 San Diego County Water Authority as the Water

20 Authority or as San Diego or as SDCWA.

21           Will that be okay?  You'll know who I'm

22 talking about?

23      A    Okay.

24      Q    That's okay?

25      A    That's fine.
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1      Q    Okay.  And we're going to obviously be

2 talking about a -- a model, a financial planning

3 model.  I may refer to that at times as the FPM.

4 It's a lot of words to say, financial planning

5 model, in every question.  So I may refer to that as

6 FPM.  I may refer to that as the rate model.

7           You will understand what I'm talking

8 about?

9      A    Okay.  That's fine.

10      Q    What's your -- what's your present title

11 at Metropolitan?

12      A    Senior resource specialist.

13      Q    What does a senior resource specialist do?

14      A    Well, different people in the organization

15 have that title that do very different tasks.

16      Q    Okay.  Why don't you tell me about what

17 your tasks are as a --

18      A    All right.

19      Q    -- senior resource specialist.

20      A    My major responsibilities are to develop

21 the revenue requirement and to develop the general

22 district requirements for the budget.

23      Q    When you say "general district

24 requirements," what does that mean?

25      A    It refers to the -- the budget of
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1 Metropolitan excluding the departmental budget.

2      Q    So what would be involved in the budget

3 that you're responsible for putting together?

4      A    Well, all components of it except for the

5 departmental.  So the departmental budget refers to

6 the O&M labor staff, so the other components -- some

7 of the major components would includes things like

8 State Water Project, supply programs, Colorado

9 Power.  You know, basically everything else that you

10 can find in our budget book.

11      Q    Okay.  Other than developing the revenue

12 requirements and the general district requirements,

13 are there any other primary roles and

14 responsibilities that you have as a senior resource

15 specialist?

16      A    I do other ad hoc projects and work as it

17 comes up, but those are my core functions.

18      Q    Okay.  How long have you been a senior

19 resource specialist at Metropolitan?

20      A    I would guess about nine years.

21      Q    So going back to about 2004?

22      A    Okay.  Approximately.

23      Q    That sounds right to you?

24      A    Approximately.

25      Q    Okay.  And how long have you been employed
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1 with Metropolitan before that?

2      A    I started work at Metropolitan in 1998.

3      Q    Okay.  When you started at Metropolitan,

4 what was your role?

5      A    I worked in water resource management.

6      Q    What did that entail?

7      A    Doing -- well, the tasks varied.  You

8 know, encompassing basically what they do there,

9 which is forecasting, looking at sales forecasts,

10 population forecasts, and various other projects as

11 they come up.

12      Q    So forecasting -- sales forecasting,

13 population forecasting.

14           Was there anything else that you were

15 responsible for at that time?

16      A    Well, I started as a -- a junior, so to

17 say that I was responsible, you know, you were given

18 various different tasks and you're learning

19 basically what the rest of the organization does.

20 And you're -- you're -- there's lots of various

21 tasks that come up as you progress through your

22 career.

23      Q    All right.

24      A    So I can't speak to all of the things that

25 I've been working on that far back.
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1 have on other member agencies, that kind of thing?

2           MR. CHATTERJEE:  Objection.  Beyond the

3 scope of this deposition.

4           THE WITNESS:  I was not the senior member

5 at the time.  I know I worked on this project, and

6 I -- I can't quite recall as to what exactly I did

7 that long ago.

8 BY MR. BRAUNIG:

9      Q    Give me your best recollection.

10           MR. CHATTERJEE:  Objection.  Lacks

11 foundation.

12           THE WITNESS:  My best recollection was --

13           MR. CHATTERJEE:  And beyond the scope.

14           THE WITNESS:  -- kind of what I told you,

15 that I know I worked on this, I worked on various

16 components of it, but I -- it's -- you know, it's --

17 it's quite a long time ago now, and I don't recall

18 the details of what exactly I did back then.

19 BY MR. BRAUNIG:

20      Q    Okay.  You said that you -- I want to make

21 sure we sort of covered the time that you were at

22 Metropolitan.  So you started in water resources

23 management in 1998.

24           And you said you moved over to finance in

25 2000?
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1      A    Correct.

2      Q    What was your role -- what was your title

3 when you moved over to finance in 2000?

4      A    Just to be clear that finance at the time,

5 the portion of finance that I was in was held within

6 water resource management that was later -- the

7 organization was later moved to finance.  But we

8 called it finance.

9           I've gotten lots of various promotions to

10 my current position in between then, and I don't

11 quite recall what years I got what promotion.

12      Q    Okay.  Well, from 2000 until 2004 when you

13 said you were promoted to -- let me ask a question:

14           Is -- is the -- is your job now within the

15 finance department?

16      A    Yes.

17      Q    So between 2000 and 2004, when you were

18 promoted to senior -- senior resource specialist,

19 what were -- what was your role during that period

20 of time?

21      A    During that time, I developed what is now

22 called the financial planning model.  So my primary

23 task was to create that and run that.

24      Q    And you say "developing what is now the

25 financial planning model."
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1           Is that because what you started

2 developing in 2000 sort of evolved into what is now

3 the financial planning model?

4      A    Correct.

5      Q    When did you -- when -- when approximately

6 did you begin working on that model?

7      A    Well, that would probably be when I got

8 there at 2000.  I mean, a lot of -- the model now

9 encompasses a lot of the separate components that

10 were used to run finance, so you were exposed to

11 them, and you learned about them.

12           I didn't make the model when I first got

13 there, but I -- I -- you know, you become familiar

14 with and learn about the spreadsheets.

15      Q    And how long did -- how long did -- how

16 long was the process of developing whatever it was

17 that -- whatever the initial model was that you

18 created back in 2000?

19           MR. CHATTERJEE:  Objection.  Vague and

20 ambiguous.

21           THE WITNESS:  It probably took me -- after

22 learning how everything worked, probably -- it was

23 within a year.

24 BY MR. BRAUNIG:

25      Q    And what was the -- was there a name for
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1 the initial model that you created?

2           Let me ask this:

3           Was it always -- strike that.

4           Was the model always called the financial

5 planning model?

6      A    Essentially, yes.  When it was initially

7 created, it was called the new financial planning

8 model.  That word "new" I dropped at some point.

9      Q    Were there any other terms that were used

10 to describe or -- or identify that model?

11      A    Not really, the model goes by that

12 acronym, you know, FPM.  So internally, yes,

13 basically the only way that we refer to it.

14      Q    With -- since that initial period of about

15 a year when you developed the initial model, what's

16 your involvement been with respect to the financial

17 planning model?

18      A    Well, the model has been expanded to

19 include other components.  It's been updated as

20 Metropolitan has changed, so it has gotten more

21 complicated and does more things.

22           And I -- I think your question was, how

23 has it -- how's the financial planning model

24 changed?

25      Q    No.  My question was, what's your
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1 involvement been since 2001 with respect to the

2 model?

3      A    Trying to think what you mean by that

4 question.

5           You know, I'm the -- the architect of the

6 model, and I operate the model, and the model has

7 been developed into a more comprehensive spreadsheet

8 as time has gone on.

9      Q    So you continue to this day to be the

10 manager or operator of the model?

11      A    Yes.

12      Q    What -- roughly, what -- what percentage

13 of your time at work is spent working with this

14 financial planning model?

15      A    I'd say most of my time.

16      Q    You said that the model was initially

17 created and then was expanded over time.

18           Did I understand that right?

19      A    Correct.

20      Q    What was it originally?  What was included

21 in this financial planning model originally?

22      A    You mean before I -- at the time that I

23 first joined finance?

24      Q    Well, let me back that up, then.

25           When you joined finance, was there already
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1           I, the undersigned, a Certified Shorthand

2 Reporter of the State of California, do hereby

3 certify:

4           That the foregoing proceedings were taken

5 before me at the time and place herein set forth;

6 that any witnesses in the foregoing proceedings,

7 prior to testifying, were duly sworn; that a

8 verbatim record of the proceedings was made by me

9 using machine shorthand which was thereafter

10 transcribed under my direction; that the foregoing

11 transcript is a true record of the testimony given.

12           Further, that if the foregoing pertains to

13 the original transcript of a deposition in a Federal

14 Case, before completion of the proceedings, review

15 of the transcript [  ] was [  ] was not requested.

16           I further certify I am neither financially

17 interested in the action nor a relative or employee

18 of any attorney of party to this action.

19           IN WITNESS WHEREOF, I have this date

20 subscribed my name.

21 Dated:  September 30, 2013

22

23                     ________________________________

24                      AUDREY L. RICKS

25                      CSR-CA #12098, RPR, CLR, CCR-NV
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